    TORT LAW  - GENERAL INFORMATION

· TORT tells us the standard one must follow if they are to be relieved of liability if something goes wrong.

· it does not prohibit people from doing risky things, but requires them to pay if they don’t live up to the set standard.

Main Issues of Tort Law

Damages:

· want to know what possible damages you may be awarded before you start with proceedings to see if it’s worthwhile for you.

· many cases end up being about some obscure party b/c they have the money.

· must work out what would be lost future earnings (for young people, law looks to parents).

· damages are awarded on a one-time basis.

· Oscar Wilde: “the law knows the price of everybody and the value of nobody”.

Causation:

· must find a link b/w your injury and someone else’s actions.

· can sue anyone who has a causal connection to your injury.

· P’s must show that their individual injury is directly connected to a d’s action.

· becoming more difficult to prove causation as we move into a more toxic world.

Duty of Care:

· there must be a duty owed by the d to that particular p.

· tort law says you owe duties to people you may have never met before.

Standard of Care:

· to succeed, p must show that d failed to meet an appropriate standard of care.

· professionals and individuals have different standards to follow.

Remoteness of Damage:

· must show that the kind of injury that occurred may not have been expected.

· P must show that damage was not remote (i.e. that a certain sequential chain of events lead from d’s action to p’s injury).

Contributory Negligence:

· d can say that p was the cause of their own injury.

· thus, p must show that this did not exist.

Illegal Activity:

· if d shows that person they injured was involved in an illegal activity, they may get out of liability.

DAMAGES

Purposes of Damage Awards in Negligence

(1)
Nominal- awarded to vindicate p’s rights when suffered no injuries (not available in negligence suits).

(2)
Compensatory- put p in position would have been in had tort not been committed.

(3)
Punitive- in situations where d’s socially unacceptable conduct warrants punishment and/or deterrence.

· burden of proof is ALWAYS on the p to prove suffered a type of loss recognized under tort law (also burden for quantum of damages).

· standard of proof - p must prove existence & quantum of losses on BALANCE OF PROBABILITIES.

· if meet standard, entitled to recover 100% of claim. There are 2 ways of thought for standard of proof for future losses:

  
(1) Balance of Probabilities Test - if P can show on balance of probability that future loss will occur, will be awarded 100%.

(2) Reasonable or Substantial Possibility Test - if shown, P can recover subject to likelihood of event occurring (i.e.: 35% chance then 35% recovery).

· the purpose of damages is to compensate NOT punish!!! It is based on what the p needs rather than what the d can afford.  

· Court’s general standard is to put p back in position would have been in b4 the accident in so far as $ will accomplish this task.

· Principle of Mitigation:  P must take reasonable steps to avoid or minimize loss - cannot recover losses successfully avoided even if wasn’t required to avoid in 1st place.

· Parallel expenditure:  cost that p would have incurred anyhow even if the tort didn’t occur.

· Lump sum payment (at common law):


- courts make a once and for all, lump sum assessment for damages (no periodic payments or assessments unless both parties agree).

- crts will typically err on the side of caution b/c not subject to change (i.e. if p recovers, gets to keep the leftover money, but if p deteriorates, will not get any more money). 

- insurance co’s prefer this one time payment b/c it allows for predictability in decisions. - damages of $1 million will not mean that P is awarded $1 million on the spot - typically,  p given a sum today that, if invested, will yield $1M over the course of his life (theoretically, the day he dies, he will have $0).

- there is no precise set of formulas - it is extremely loose with lots of predictions req’d.

- WHY? Defendant may not be able to pay over time (eg. may got out of business); costly for courts to review cases every few years; periodic reviews may be incentive to delay recovery (getting better).

Andrews v. Grand & Tory Alberta Ltd. (1978):

Facts:
- p was a 21 yr. old unmarried man who worked for a railway co. as a carman.


- he was rendered a quadriplegic after a traffic accident.


- trial judge found d to be entirely at fault, appellate crt found p 25% responsible.


- p has appealed to SC.

Decision:
SC found that CA erred in law in assessment of damages.  Appeal allowed and judgment varied: final damage figure was $817, 344 - but, Andrews only gets 75% of this, $613, 008.  Crt allowed future care to be at home.

Ratio:
· there is no duty to mitigate damage, in the sense of being forced to accept less than reasonable loss, but rather, the duty is to be reasonable.

· CL principles apply is assessing damages and ‘perfect’ compensation is not possible.

· must assess Andrews as capital asset and assess his worth b4 the accident.

Important Issues:

Lump Sum Payments

· Andrews gets a lump sum - if he recovers, he keeps the remainder of the $, if not no more $ is given.

· he is allowed to do what he wants with the $, but crt suggests an investment advisor.

· there is no precise set of formulas for lump sums - extremely loose and lots of predictions.

· in tort law, compensation is sought, not retribution.

Retrospective: put person back in same position he would have been in had accident not occurred (used in tort law).

Prospective: put person forward to place they would have been in had contract been performed (used in contract law).

Pecuniary Losses

· SC said that a claim for cost of future care is a pecuniary claim for the amt reasonably expected to be expended to put the injured in the position in which they would have been in if no accident.

· main issue is whether to have home care (p wants) or institutionalized care (d wants).

· to determine amt for future care must look at years he is going to live.

· to determine amt for lost earnings, must look at years he would have lived.

· contingencies are like circumstances that would have occurred had been injured or not (crt comes up with figure of 20% out of thin air).

· to calculate damages, crts also look at interest rates and inflation rates (over the 45 yr elected time period).

· future care is discounted by the contingencies of likely events and capitalization rate (interest - inflation = 7%).

Non-Pecuniary Losses

· these are losses that cannot be quantified (i.e. pain and suffering).

· these types of damages should be determined with a ‘functional’ approach, which attempts to assess compensation req’d  to provide p with reasonable physical arrangements to make life more enurable.

· crt held that non-pecuniary awards should not vary greatly across Cda and adopted a $100,000 value as appropriate in the case of a young adult quadriplegic (this is the max.).

Criticisms:

· prospective loss of earnings hard to figure out - here, crt assumed Andrews would remain at his present job for his entire life (he’s given 30 yrs of lost earnings since it was considered as the no, of years he would have worked had he not been injured).

- harder to figure out for young people - crts look to the parents’ income positions.

- also hard to deal with gender differences.

· hard to deal with people as capital assets - there is an argument that all pple should get a standard payment.

General Issues w.r.t. Damages

· pple have insurance policies to protect them in case of illness, accident etc.

· if pple have arranged for insurance, how does this affect tort damages?

· Double Recovery: many d’s argue that p’s loss has already been covered by their insurance, so they should not have to pay for losses already covered.  But, if crts oblige p’s to take insurance benefits into account, it reduces the deterrent effect on d’s, and tort law should make d’s responsible for their negligent actions.

· Subrogation: when the p is successful in recovering damages, repays the employer or insurance co. who covered them - this way double recovery is avoided.  The insurance co. takes over p’s tortious rights (can’t sue without agreement of insurance co.).

Cunningham v. Wheeler (1994): SCC
Collective Bargaining Exemptions
Facts:
- p injured in a car accident.

- he worked for BC Rail for 25 yrs. And was covered under a collective bargaining agreement - b/c of this, he collected $5,327.15 in disability benefits.
Issues:

      1)  Should private insurance payments be deducted from lost wages assessment, 
lowering the damages def. Must pay?

-relationship is between victim and insr. Company

-don’t want victim’s foresight to subsidize defendant

2) Should disability benefits be deducted from lost wages assessment, lowering the damages def. Must pay?

-even if part of collective barg., each empl. pays in and sacrifices

-“prudence and thrift” they provided themselves w/ benefits

3) How prove that employee paid into plan, exempting it from being deducted from damages assessment?

-show deduction on wages, trade-offs in bargaining, employer contributions, employer changes in wages to compensate


-even if non-union, if employer takes costs of benefits into account in wage 

packages 
(lowers wages to cover benefits)

* Insurance benefit not deducted if consideration given for benefit

Decision:
For plaintiff.  P allowed to keep disability benefits and proceed to bring claim against d for total amt of loss (in essence, got double recovery).

Ratio:

CORY(majority):

· not including insurance or employer benefits would reduce deterrence effect of damages on defendants.

· the defendant should not benefit from the sacrifice made by the plaintiff.

· the benefits for which employees have bargained in good faith should not be sacrificed simply b/c mode of payment for the disability benefit is different from that in private insurance contracts. 

McLACHLIN(dissenting):

· where p’s have received collateral benefits w.r.t. wages, these should be deducted from calculation of loss unless there is subrogation.

· Only non-indemnity should be deducted 

· Thus, can exempt non-indemnity (event occurence) payments since not to cover loss, so not relevant to loss compensation
Wilson v. Martinello (1995):

Gross-Up v. Periodice
Facts:
- appellant admitted liability for the death of the respondent’s wife and daughter in a car accident.


- respondent wanted a lump sum award b/c he was contemplating investing in a franchise.

Issue:
Should respondent receive a lump sum award or a structured payment award?


Gross-Up:  Calculate lump-sum damages by taking into account taxes to be paid on 
the income from the damages


Structured Settlements: periodic payments, non-taxable, thus no gross-up needed.
Decision:
For plaintiff. He is legally entitled to a lump-sum judgement with gross up and is not legally obliged to accept periodic payments.

Ratio:


· it is up to judge to decide what from of payment is in the plaintiff’s best interest.

· here, p has adequately shown that a lump sum would be in his best interest, since he has a certain investment in mind and he has no future care costs to worry about.

Important Issues:

· structured settlements are allowed so that:

1) defendant can afford it, and

2) p won’t have to pay taxes

(said to benefit defendants, usually insurance co’s.)

NEGLIGENCE: THE STANDARD OF CARE

· Q: under what conditions is a person liable for unintended harms?

A: one is liable for the harms caused by one’s negligence, with negligence conceived as the creation of unreasonable risk.

· our interest is in the standard of care that must be observed in one’s interactions with others.

· on one hand, tort law insists that generally the std is objective (based on what a reasonable person would do) rather than subjective (based on what the defendant could do given his/her particular abilities).

· on other hand, law makes allowance for certain incapacities such as those of young and insane.

· looking into pple’s minds may be relevant in criminal law, not in tort - b/c then p may end up with no compensation.

Oliver Wendall Holmes Jr.:

· basic assumption is that losses lie where they fall unless we can come up with reasons to transfer them to someone else.

· the state could make itself a mutual insurance co. against accidents, and distribute the burden of its citizens’ mishaps among all its members (i.e. get benefits if injured regardless of fault).

· the law requires a man to possess ordinary capacity to avoid harming its neighbours, unless a clear and manifest incapacity be shown; but on the other hand, it does not in general hold him liable for unintentional injury, unless, possessing such capacity, he might and ought to have foreseen the danger.

· Cda has moved towards a no-fault scheme in automobile accidents.

· in Cda we work under a tort system - if injured, must find someone to blame for our loss.

Standard of Care

· we all create risks in our everyday lives, but most risks won’t actualize.

· engaging in risky beh’r is not a problem in itself, only a problem when it injures someone.

· tort law asks us to connect RISK with HARM - to have a successful tortious claim, must show that a particular person’s risk caused your harm.

· in order to shift your loss to someone else, must show:

1) they owed you a duty of care

2) they did not follow a standard of care

· Q: what counts as unacceptable risk?

A: the risky beh’r that exceeds the allowable standard.

· Q: why not make pple liable for any harm caused by their risky beh’r (i.e. strict liability)?

A: we don’t want to deter all risky beh’r, b/c some is beneficial (eg. surgery).

- U.S. has a system of strict liability, but Canada does not.

· tort law assumes that the injured must be compensated by the injuror, but when it is not the injuror’s fault (eg. someone causes an accident after having a heart attack), tort law finds it hard to deal with this.

How do Courts Decide What Risk is Reasonable?

· they have adopted an objective standard - it is a general std; one cannot claim “it’s the best I could do”.

· makes pple liable if they injure someone due to engaging in beh’r above the line of reasonable risk.

· Q: where is the line drawn?

A: The Reasonable Man Test: you must take the care that any reasonable man would have.

· the law is willing to drop standards (eg. for blind pple), and raises standards (eg. for doctors).

· we are prepared to bring in subjective stds, especially when considering circumstances of the defendant.

1. The Objective Standard

Vaughan v. Menlove (1837):

Cottage Fire
Facts:
- d had stack of hay near boundary of his and p’s land.


- stack spontaneously ignited and fire spread to p’s cottages which were destroyed.

- d was warned many times about dangerous nature of the way the hay was put together, and he took precaution of putting a chimney through the haystack.

Decision:
For plaintiff (decision of trial crt upheld).

Ratio:

· question to consider was not whether d had acted according to the best of his skill and judgement in adoption of measures calculated to avert danger, but whether d had acted with the reasonable degree of caution that a prudent and careful person might have been expected to exercise.

· REASONABLE PERSON IS ORDINARY, NOT AVERAGE (NOT NUMERICAL 50%)

Standard of Care Expected of the Disabled

Buckley v. Smith Transport (1946):
Banana's Streetcar Driver
Facts:
- driver of truck owned by d drove thru stop sign; collided with a streetcar driven by p.

- d argued that their driver suffered from a delusion that his truck was under remote electrical control and he could not control his speed or stop.

- truck driver was found to be insane right after collision and evidence indicated that the delusion was operative before it as well.

- p sued d for negligence, trial judge held d liable on ground that at the time of accident, driver’s delusion was not present, so he was able to exercise care and control.  D appeals.

Decision:
For defendant.  Trial level decision reversed

Ratio:


· CA found that at time of collision, driver’s mind was so ravaged by disease that he did not understand and appreciate the duty upon him to take care and that even if he did, the particular delusion prevented him from discharging the duty.

Important Issues:

· CA stated that question of liability must depend on degree of insanity.

· test to be applied: whether an individual, notwithstanding his/her delusions, might still understand and appreciate duty upon him/her to take care.  If understanding and appreciation exist in mind, and delusions do not interfere, individual is liable for breach of duty.

· ONLY IF DISEASE ITSELF PREVENTED APPRECIATION

Small Group Discussion

Lump Sum Payments:

· extent of the defendant’s liability varies widely and depends on p (Wayne Gretzky v. Joe Smith).

· instead of paying pple their capital value, could use a sort of ‘meat chart’:

- no matter who you are, your arm is worth $x

- some pple will benefit, others will not (eg. Gretzky’s arm worth more than Smith’s).

- those who don’t benefit could be asked to get personal insurance.

· whole notion of being ‘worth more’ than someone else is very problematic; but flattening out payments is a radical proposition

Equity Issues:

· crts may want to show public and set an example.

· widely accepted that pple who do same work should get same salary regardless of gender.

· Q: does Charter deal with tort equalities?

A: No - only involves gov’t action (rights only implicated where gov’t actions are concerned).

Charter not in place w.r.t. private employees; crts don’t’ tell gov’t what to do, but what not to do.

· ethnicity raises concerns - eg. a doctor from another country can only get a job as a cab driver here.  If he gets injured, our current system would put him back to the position of a cab driver, not doctor.

Example 1 - Mr. Smith and Ambulance:

· ISSUE: discuss whether ambulance driver or Mr. Smith is negligent.

· std of care to be used is usually the reasonable person test, but which objective std to be used depends on the situation.

· crts want to guard against groups creating their own low reasonable stds of care.

· Ambulance Driver:

- could use std of reasonable driver, which is general, or a more specific subclass of ambulance drivers.

- but, there could also be situations where reasonable drivers could pass thru red lights (eg. if they are carrying a critically ill person to the hospital).

- thus, context is everything!! There is someone dying in the back of the ambulance.

- did the amb. driver take as much care as he could, b/c he also could have stopped.

- amb. drivers may have a higher std of care in no-emergency situations and a lower one in emergencies.

- they may also point to certain customs used amongst amb. drivers.

· Mr. Smith:

- in working out std of care, must make an allowance for him being deaf.

- but, law also expects him to take extra care b/c of his disability (i.e. more careful when crossing).

· he is not considered the reasonable man, but falls into the reasonable ‘deaf man’ category.

Example 2 - Dr. Carver prescribing medicine to Mr. Jones which had a -ve reaction:

· pple must make considerations of their risk - the likelihood something -ve will occur and the extent/severity of the occurrence.

· Q: what is the std of care for Dr. Carver?

A: somewhere b/w an internal specialist and a general practitioner (b/c he’s had 3 yrs. of special training in internal medicine, but is not considered a specialist).

· if Dr. had read the study about the dangers, his std would have been higher.

· it is n.b. to know what his colleagues were doing in comparison to him (i.e. if all doctors had read the article, he should have also, but if it was new and not many drs knew about it, maybe not).

· however, crts don’t want to provide a disincentive for reading (i.e. the more you read, the more liable you are).

· this example also raises the problem of informed consent - he probably should have given all of the info. to the patient and let him decide which medicine he preferred (b/c he just chose the cheaper one).

Standard of Care Expected of Children

McHale v. Watson (1966):
Minor hurt eye
Facts:
- d is 12 yr. old boy and was playing with some friends.


- had a piece of welding rod in his pocket which he took out and threw in direction of p.


- the object hit p in the eye, and her sight in that eye was destroyed.

Decision:
For defendant.  Appeal dismissed.

Ratio:

· crt did not apply std of reasonable person, but applies the std of a reasonable 12 yr. old boy.

· this was only used here b/c he was not engaged in an adult activity (if he was engaged in an adult activity, such as driving, the reasonable person test would have been used).

· therefore, crt found that injury to p was not result of lack of foresight and appreciation of the risk that might reasonably have been expected , or of a want of reasonable care in aiming the dart (no 12 yr. old boy uses such complex judgment).

Important Issues:

· objective standards can be played with in special circumstances, such as children who injure and disabled.

· however, disabled pple cannot claim they should be protected by the objective std of disabled pple if they were engaging in activities they should have been avoiding due to their disability (eg. a blind person cannot say he should be judges on the std of blind drivers, b/c he should never have been driving).

· the law places pple in different classes, but these have a subjective element to them (eg. tough to decide what class a novice surgeon belongs to).

· the more you break a category down, the closer you come to having personalized standards, which is what the law tried to avoid in the first place.

2. Reasonable Care

Bolton v. Stone (1951):
Stone-Cricket Ball
Facts:
- during a cricket match, a ball was hit over a 17 ft. high fence surrounding the field.


- ball struck and injured p who was standing on the street outside the field.


- evidence that in 30 yrs., ball was hit over fence only 6 times.

Decision:
For defendant.  Defendant acted with reasonable care.

Ratio:

· a reasonable person would not or should not disregard any risk unless it is extremely small.

· In this case, the risk of injury to a person on the street resulting from a ball being hit out of the field was extremely small, so the probability of such an injury would not be anticipated by the reasonable person.
· REID: ‘substantial risk’ must be considered - if cricket cannot be played on a ground without creating substantial risk, then it should not be played there at all.

- normally, pple would not take care to avoid fantastic risks, only reasonable risks. 1 in 50,000 chance is a very small risk so steps need not be taken minimize or prevent such risks.

Important Issues:

· factors that determine what reasonable care should be: (1) risk (2) harm (3) precautions (4) social utility.

· (1) has to do with the frequency (here was small)

· (2) has to do with the seriousness of possible harm (here, also small)

· (3) has to do with the cost of avoidance - must weigh the risk against the cost of avoiding it.

· (4) has to do with the goal of the activity in society - the more social utility the activity has, the lower the std of care required (here, cricket was very n.b. in England).

Watt v. Hertfordshire County Council (1954):

Firefighter
Facts:
- p, a firefighter, was riding inside a truck on the way to an accident.

- in the truck was a heavy, unsecure jack and when the truck driver put on the brakes, the jack moved and seriously injured p.

 
- at trial level, defendant was not found negligent and won.

Decision:
For defendant.  Appeal dismissed.

Ratio:

DENNING:

· in measuring due care the risk must be balanced against the measures necessary to eliminate the risk and also against the end to be achieved.

· if the accident occurred in a commercial enterprise with no emergency, p would have won.  However, the commercial end of making a profit is very different from the human end to save a life, which justifies considerable risk.

· the social worthiness of the action must always be considered and, here the risks involved in sending out the truck with the jack in it were not so great as to prohibit the attempt to save lives.

Standard of Care with Customs

How do Courts use Customs?

· basically, 4 required steps in the procedure:

1) onus on party relying on custom to prove the custom (usually the defendant).

2) Non compliance with the custom is prima facie (a working standard) evidence of negligence.

3) If you’ve complied with the std, then prima facie there is no negligence.

4) Onus on other party to show that the custom itself is negligent.

Trimarco v. Klein (1982):
Tub's Glass
Facts:
- p was injured by the shattering of a bathtub’s glass enclosure door in his apt. in 1976.


- by 1976, the glass door no longer conformed to accepted safety standards.


- at trial level, p awarded $240,000; d appeals.

Decision:
For defendant; new trial ordered.

Ratio:
· the statutes from the General Business Law used at trial protected only those tenants for whom shower glazing was installed after the statutory effective date; p was not in that class.

Important Issues:

· Q: can landlord say that at the time of installation, the products complied with custom stds of the time?

A: if the standards have changes, this is not a defense.  There is a continued obligation to keep premises in good condition.

· judges  may also look to the custom and usage “by others engaged in the same business”.

· the general rule is that if you comply with the custom, you’re 90% on your way to avoiding liability.

· P’s can also argue that the custom itself is not reasonable - this is hard to do, though.

The T.J. Hooper:
Tug Boat
Facts:
- barges towed by tugs were caught in a storm and consequently sank.

- the tugs were alleged to be unseaworthy b/c they did not carry radio receiver sets through which they could have received warning about changes in weather.

Learned Hand:

· in most cases, reasonable prudence is in fact common prudence; but strictly it is never its measure; a whole calling may have unduly lagged in the adoption of new and available devices.  It may never set its own tests, however persuasive be its usage.  Courts must in the end say what is req’d.

· here, there was no custom at all as to receiving sets; some had them, some did not; the most that can be urged is that they had not yet become general.

ter Neuzen v. Korn (1995):
HIV – similar to Reibl v. Hughes (duty to warn maybe)
Facts:
- p became infected by HIV through artificial insemination procedure by Dr. Korn.


- journal published suggesting risk of transmitting STDs through AI, but not widely read.


- d did not read the journal; p sues the doctor.

Issue:
What should the doctor have known and what precautions should have been taken?

Decision:
Trial crt found d negligent.  CA disagreed and said no knowledgeable jury would have come to this conclusion.  SC agreed and d was not held liable.

Ratio:

· a specialist who holds himself out as possessing a special degree of skill and knowledge, must exercise the degree of skill of an avg. specialist in his field.

· the conduct of doctors must be judged in the light of the knowledge that ought to have been reasonably possessed at the time of the alleged act of negligence.  CA and SC held it was not possible for jury to have found that in 1985 the d ought to have known of the risk.

· cts will only find fault where violation of universally accepted rules of medicine occur- std practice will only be found negligent where it is fraught w/ obvious risks that anyone is capable of finding negligent.

· general rule = where procedure involves difficult or uncertain questions of medical treatment or complex, scientific or highly tech matters that are beyond ordinary experience and understanding of judge or jury, it will not be open to find a std medical practice negligent.

· exception to general rule = if std practice fails to adopt obvious & reasonable precautions which are readily apparent to the ordinary finder of fact, then it is no excuse for a practitioner to claim that he or she was merely conforming to such a negligent common practice.

· many pple believe that self regulation is no regulation (2 groups that self regulate: doctors, lawyers).

LAW & ECONOMICS

· in assessing damages, economics is a helpful idea.

· the basic idea is to maximize social utility - it is hard to compare each individual’s utility preferences, so need a factor to help compare pple’s preferences.

· one theory holds that society should allocate scarce resources to those who value them the most - the valid measure to determine how pple value things is their willingness to pay (those who are willing to pay more, value them more).

· the problem with this theory is affordability - how much pple are willing to spend largely depends on how much $ they have.

· to have an efficient allocation of resources - law and economics say the law should try to mimic the market and want outcomes to be similar to what they would be if a perfect mkt existed.

· Problem is transaction costs - some transaction costs can be so high that they become prohibitive.

· The law should try to come to a similar decision that parties would have come to had there been no transaction costs.

· Tort law can be seen as a solution to a mkt failure b/c it acts as a set of agreements dealing with levels of safety.

Accidents

· tort law tries to replicate what would happen if there was a mkt for accidents.

· Two costs need to be taken into account when coming up with an efficient level of accidents:

(1) accident cost (AC) => Prob. of Occurrence (P) x Loss Associated w/ Accident (L)

(2) prevention cost (PC)

Posner, “The Learned Hand Formula”

· negligence means failing to avoid an accident where the benefits of an accident exceed the costs; negligence occurs where PC<AC.

· assess whether better to let accident occur or not b4 it happens- work out loss that would occur if accident happens P(L) and discount this by probability that it might actually occur- set this off against the cost of prevention (B).

· let losses lie where fall unless prevention is less than P(L) :     B< P(L) , then liable.

(if P(L)=10 then D will be liable for anything less than 10, but if B=11 then would be inefficient b/c paying $11 to save $10).

· this is close to what Reid was saying when he said we should balance risk with precaution.

· the law doesn’t tell pple to be perfectly careful, it tells them to use reasonable care; if PC<AC should take safety measures.

· precautions can be taken by p as well as d;
PC(d) < PC(p) = doctrine of contributory negligence
- want the person who could have avoided accident most cheaply to have taken the prevention.

· Posner tried to give a broader theoretical explanation for Learned Hand eq’n:

- says that what we want is an efficient level of accidents.

- we know we’ll have risky beh’r, must decide which risky beh’r to allow.

- we want to encourage safety precautions only to the point where it is efficient to do so (this is a cost/benefit analysis).

· social utility is a result of the formula; the formula only takes risk, harm, precautions into account.

1) Problems with the Learned Hand Formula

2) Including all damages puts more pressure on manufacturers (PC ↑).

3) If PCd < PCp, liability is transferred to the defendant - but, defendants determine the level of safety, so the power sits with the riskmakers.

4) The formula doubles the problem in Andrews - if you’re worth less, pple take less care to protect you.

5) Formula says there’s a market for people and it would be non-rational to injure certain people.

6) Formula says don’t make products too safe b/c it’s not good business - this may encourage dangerous activity.

· if formula reflects the law, then all criticisms of the formula are also criticisms of common law.

· Bender says you should value strangers b/c you are also a stranger to them and you would want to be valued by them.

DUTY OF CARE

· for p to be successful, must show:

(1) a causal connection b/w injury and d’s action,

(2) that d acted carelessly,

(3) that d owed a duty of care to P – reasonably foreseeability (Atkin)

(4) That injuries are not too remote - reasonably foreseeability

· Is there a difference between the RF in Duty and Remoteness

· Does the D have any defences?

· before 1932, there was no general duty to take care towards anyone - the main determinant of liability was if a contract existed.

Winterbottom v. Wright (1842):
Weak Coach
Facts:
- a coach is negligently made and the driver of the coach is injured.

- the driver is suing the manufacturer of the coach, even though he only has a contract with the owner of the coach.

Decision:
For defendant.

Ratio:

ABINGER:

· we ought not to permit a doubt to rest upon this subject, for our doing so might be the means of letting in upon us an infinity of actions.

· there is no privity of contract b/w the parties; no precedent to such a case.

ALDERSON:

· the only safe rule is to confine the right to recover to those who enter into the contract: if we go one step beyond that, there is no reason why we should not go fifty.

· Alderson and Gurney see this as a wacky claim.

M’Alister (Donoghue) v. Stevenson (1932):House of Lords  
Snail
Lady given bottle of ginger beer, couldn't see snail and drank it.

1) Is the manu. of drink sold to dist/retailer respons. to cover defect if ultimate consumer cannot notice the defect?


-Decision: Appeal allowed



- Consumer need not inspect product



-'Neighbor Principle' = extension of consumer 


-Dissent: since no contract b/t parties, thus no cause of action

Ratio: Manu of product with no intermediate possibility of inspection owes duty of care to consumer.
ATKIN:


· One must take reasonable care to avoid acts or omissions which one can reasonably foresee will be likely to injure one’s neighbour.

· a person’s neighbours said to be those individuals so closely and directly affected by the person’s act that the person ought to have had them in contemplation as being so affected when the person directs his/her mind to the act or omission.

BUCKMASTER (Dissent):

· said he looked at the law and nothing supports the p recovering, therefore p should not win.

· if we take steps outside of the contractual rel’ps, where will we draw the line (agrees w/ Alderson - “if one step, why not fifty?”)

Important Issues:

· 2 important legal points:

(1) no contractual rel’p b/w Donoghue and mfctr (Stevenson), or b/w friend and Stevenson; only contractual rel’p is b/w friend and the store owner.

(2) Since the ginger beer was in an opaque bottle, the store owner could not have inspected it, and thus did nothing wrong.

· The basis of the law b4 1932 was that you could recover damages in 2 situations:


(1) where had a contract w/ person causing damages;


(2) where a statute imposed liability

· in this case neither of these situations applied - had idea of CAVEAT EMPTOR (buyer beware).

· Atkin did 2 main things in this case (both of these make up the duty of care):

- allowed liability where it wasn’t imposed before,

- establishes liability and then limits the liability (Reasonable Foreseeability) - narrows zone

Deyong v. Shenburn (1946):
Diva
Facts:
- p is an actor whose clothes were stolen from his dressing room.


- he sued the producer for failing to use reasonable care in safeguarding his property.

Decision:
For defendant.  Trial judge found that d had not used reasonable care BUT that he had no duty to exercise such care; dismissed the action.

Ratio:
· “it is not true to say that wherever a man finds himself in such a position that unless he does a certain act 

another person may suffer, or that if he does something another person will suffer, then it is his duty in the one case to be careful to do the act and in the other case to be careful not to do the act - any such proposition is much too wide”.

NOTE: du Parcq is hanging on to a Buckmaster opinion; Lord Atkin probably would have said there was a duty owed.

Watson v. Buckley and Osborne (1940):
Hair Dye
Facts:
 - hairdresser from Spain contracted with an English distributor of lotions (Ogee Ltd.), where hairdresser supplied and Ogee distributed and advertised Spanish hair dye.


- w/out testing the dye, Ogee packaged it and sold it saying it was perfectly safe.


- Mrs. Buckley was a hairdresser who suggested it to p and it gave p dermatitis.

- p brought an action against the distributor, not the manufacturer (b/c mfct is in Spain and hard to sue in another legal jurisdiction).

Decision:
For plaintiff.  Distributor was found liable of gross negligence.

Ratio:
· distributor cannot escape liability by saying “the initial mistake was made by someone for whose actions I am not responsible”.

· negligent act of mfct was putting acid in too strong a solution; negligent acts of dist. were the various acts and omissions and representations which intervened b/w mfct and its reaching Watson.

NOTE: du Parcq would probably say that distributor owed not duty of care to Watson.

Clay v. A.J. Crump & Sons Ltd. (1964):
Contractor
Facts:
- wall of a building fell injuring p and killing 2 workmen.


- the wall fell due to the negligence of the architect, demolition contractors, and building contractors.

Decision:
For plaintiff.  All above parties were held liable.

Ratio:

· the fact that the building contractors had had the last opp. of examination did not break chain of causation; by breach of their respective duties both the architect and the demolition contractors had contributed to the accident.

· as the p’s employer, the building contractors should have seen the danger coming and taken reasonable precautions.

· SOMEONE ELSE SCREWING UP AFTER I SCREWED UP DOESNT BREAK THE CHAIN OF CAUSATION 

Palsgraf v. Long Island Railroad Co. (1928):


* the American version of Donoghue v. Stevenson*

Facts:
- p standing on platform of railway waiting for her train, hurt by customor's fireworks assisted by RR employees. P entitled to be on platform. Careless Co. vs. Innocent Party
Issue:
Does railway owe Ms. Palsgraf a duty of care?

Decision:
For defendant.

Ratio: Cardoza held that conduct of employee was not wrong in relation to p, who was standing far away.  The pl must show there is a wrong against herself, not a wrong to another which precipitates down to herself.  

No duty to the world, duty to some = Limited Zone of Liability = Zone of 
Neighborliness
· Cardozo says that the injury was Not Reasonably Foreseeable - nothing in the situation/ possibility of the package hodling fireworks gave notice that there was a Foreseeable Risk.

Minority View -  Andrews

'Proximate Cause': The exercise of due care is a duty imposed on each one of us to protect society from unnecessary danger, not to protect any one individual alone. Every one owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others. 

Note: 
Each could use other process (FR or PC) and come to same conclusion

DUTY TO RESCUERS

· a rescuer can only recover for injuries if someone negligently places the victim in a rescue situation and the intervention was not so foolhardy as to be outside any accountable risk

Haynes v. Harwood (1935):
Horses – also non-feasance
Facts:
- driver of a horse-drawn carriage left it on the side of a road for errands - Careless

- boys walked by, threw a stone at the horses and horses ran away.


- a policeman saw the horses running; while trying to stop them was injured by horse 
falling on him, sues the owner of the carriage.

Decision:
For plaintiff.

Issues:

1) Is the cop, as a rescuer, owed a duty?


- he deliberately jumped in the path, and his role is one of risk

Ratio:

· negligence was the failure to use reasonable care for the safety of those who were lawfully using the street in which the carriage was left unattended.

· it is immaterial whether the policeman acted on impulse or from a sense of moral duty to do his best to prevent injury to people who use the street.

Important Issues:

· a great deal of this care is driven by the fact that a noble person was doing a noble act, so crts want to recognize this - don't want to discourage rescuers, might weaken recovery if rescuer.

· crt decisions depend on the level of facts and values (eg. rescuers are more deserving than criminals).

· Denning would probably say no recovery b/c it was part of policeman’s job.

· Buckmaster would probably have agreed with the decision.

Urbanski v. Patel (1978): 

Kidney Transplant unsucessful

Facts: Kidney removed mistakenly from daughter - father gives his to her unsuccessfully - father sues for loss in donating kidney.

Decision: For Plaintiff

Reasons: Father's effort to help his daughter was a consequence of the disaster that befell her; 

since kideny transplant was normal remedy for daughter, entirely foreseeable that member of family would donate organ to help her

Ratio: If rescue is foreseeable, rescuer can recover

DUTIES TO THE UNBORN

· Q: can a fetus sue for injury independent of the mother?

· A: 
NO - if it is never born

YES - if the fetus is born, it can sue for injuries that occurred in the womb (but the action doesn’t crystalize until birth).

· a fetus cannot sue its mother, but can sue anyone else (including father) - from Dobson case.

· Not all interests of the newborn can qualify for prenatal legal protection, but only those whose satisfaction is indispensable to a decent life.

Rules:

(1) Injured fetus - can recover if born alive (but hard to prove injuries were sustained while in womb).

(2) Dead fetus - no action can be brought by parents or fetus for loss of fetus BUT mom can bring action for herself and claim things like depression and physical injuries suffered that occurred due to the event.

(3) Unwanted child, but born uninjured (failed sterilization, and negligence) - no wrongful life claims; cannot sue for cost of raising child but can claim for costs attached to the birth.  Court assumes the benefits of raising a child > burdens of raising a child.

(4) Unwanted child born injured (wrongful life claims) - parents can claim for additional cost of bringing up a disabled child.  Wrongful life claim can also be made by child.

(5) Action against mother - child cannot sue mother for injuries obtained in womb, unless action is brought by someone else (like the father).

Duval v. Seguin (1972):

Unborn injured in car accident
Facts:
- d negligently injured a pregnant woman in a car accident.

· the child she was carrying is the plaintiff, p suing for damages that were suffered since birth and that she would continue to bear.


Issues: Can the fetus sue independently? Only if born alive, and if not, mother can sue.

Decision:
For plaintiff.

Ratio:

· D owed a duty of care to P b/c it was foreseeable that some users of the highway were pregnant women and that an unborn child could be injured in an accident.

MacKay v. Essex  Area Health Authority (1982):
Uninformed illness, Mom/kid wanted abortion
Facts:
- D failed to tell pregnant that she had German measles, causes Rubella, would hurt child

· Child now sues on the ground that hospital’s failure to diagnose the disease was in breach of the duty owed to her and responsible for her injury, which was being born. 

· Mother claims that Dr. didn’t cause disability, but responsible for non-abortion

Decision:
For defendant.  No damages for the child.

Ratio:

· the only way the child could succeed is if crts said she had a right not to be born.

· the injury here is actually being born, judge presumes any type of life is better than no life.

· If torts is to return to situation, can’t return her to being unborn

· there is a lack of cause of action; Dr's not informing only caused child to be born, not to be born disabled. No cause between ommission and disability, just cause to be born.

NOTE: 

· Duty may be owed to mother (opportunity to abort) but not to the child

· Damages: Always $$, thus how can measure monetary difference of current, limited life versus no life at all?

Kealey v. Berezowski

Facts: Bad sterilization for mom, caused child to be born

Issue: Can sue for birth of healthy child, that wouldn’t have been born?

Decision: No damages for post-birth costs; only pregnancy costs (lost income, medical)

· Ratio: No recovery for birth, except open clauses to recovery for child-costs if other considerations (really poor people, too many kids already etc..)

Renslow v. Mennonite Hospital (1976):
Blood to illnes in future daughter
Facts:
- When mother was 13 yrs old got a blood transfusion which injuring her blood.


- Unaware of her condition until a blood test was done when she was pregnant.

· Had a difficult delivery and her daughter was injured, including permanent damage to her nervous system and brain.

Issue: Is there a duty of care to the unborn?

Decision:
For plaintiff.

Ratio:
· d’s are a doctor and hospital - they should have reasonably foreseen that the teenage girl would marry and have a child and that the child would be injured as the result of the improper blood transfusion.

Important Issues:

· defendant’s argument: we owed no Duty of Care to plaintiff infant at the time of the alleged negligent conduct  b/c consequences of our actions were not foreseeable; we also owe no duty to someone who does not yet exist.

· but, there must be something more to this argument (eg. if you manufacture wine before someone is born and it’s cellared for 20 yrs, then injures them when they drink it, can’t get out of liability just b/c person didn’t exist when you made the wine).
· peculiar case b/c of the large gap b/w negligent conduct and injury (8 yrs).
· assuming there is a causal link, as in this case, where does the line of liability get drawn (third generation, fourth , fifth)?
Wellbridge Holdings v. Greater Winnipeg 1970 SCC
   Change zoning laws, already building
Facts: Def passed zoning bylaw to permit high-rise apartments. Plt comp created after bylaw, spent $ and planned to build apt building. Citizens contested validity of re-zoning, and won in court. P sued city alleging negligence in enactment of bylaw.

Decision: For Plaintiff

Issues: Did the Def owe a Duty of Care (and recovery) to a company that was not yet in existence?
Court of Appeal: Neighbor Principle did not extend to an entity not yet in existence

SCC: If def owed duty to class of persons, P not excluded simply b/c created after invalid bylaw passed
Scenarios on page 143

Scenario #1:

· young girl gets bad medication from hospital staff.

· problems don’t occur with her or her daughter, but with her granddaughter.

· although there is causal connection b/w the negligent act and injury, there was a 40 year gap.

· Q: is there a duty of care?

· A: according to Atkin, owe a duty of care to your neighbours.

· reasonable foreseeability of the harm will not do all the work here - it may go either way (for p or d).

· distinctions b/w this scenario and Renslow case:


- if this injury occurred today, then tortious act was 40 yrs ago.

- reasonable foreseeability would have to be assessed in the 1950’s - would have to look at what did d know then and what should they have known.


- Renslow was 8 yr gap, and this is 40.

Scenario #2:

· 15 yr old girl injures in a car accident (fractures of pelvis).

· when she gives birth, complications b/c of her injury causes child to be injured.

· infant could bring action against driver; mother could bring action after she was injured; thus, d could be subject to recurring litigation.

· in this case, it is not as reasonably foreseeable as in Scenario #1 that the sustained injuries would harm future generations - liability of driver seems to be a stretch (vs. liability of the doctor in Scenario #1).

Other

Is there a duty of care for statements? If accountant gives advice, is wrong, is there a DOC to advisee?

REMOTENESS OF DAMAGE

· even if there is a duty and the defendant was negligent, he may not be liable if the injury was found to be too remote.

· NOT IF PERSON IS TOO REMOTE, BUT IF PERSON W/IN ZONE OF LIABILITY SUFFERS HARM THAT MAY BE TOO REMOTE

· Harm, Causation, Carelessness and Duty proved – recovery would already be granted, but.....need to assess remoteness

· Extent of Injury: What if Donaghue suffered cancer from mouth ulcer, anorexia from fear of eating, loss of hair after washing with it 

· Are these injuries too Remote?

· Difference between kind of injury or extent of injury

· Hair loss as diff.kind of injury since used as shampoo, whereas anorexia could be just extent of original injury.

· this rule kicked in approx. 1960, with the case of Wagon Mound.

· before this, remoteness rule was governed by decision in Re Polemis.

Directness and Foreseeability Tests

Re Polemis and Furness, Withy & Co. (1921):     Dropped Plank ingites fire in rented ship 
Facts:
- steamship owners chartered a steamship and while the cargo was being discharged, a heavy plank fell into the hold where petrol was stored.


- an explosion followed and the ship was completely destroyed.

Issue:
Should the ship workers be liable for the whole ship, or just damage from dropped plank?

Decision:
Workers found to be liable for entire ship, not just plank damage

Ratio:

· falling plank was due to the negligence of the charterer’s servants and the charter was      liable for all the direct consequences of this negligent act, even though they could not have reasonably been anticipated (who would've thought petrol vapours in hold would ignite?)

Important Issues:

· Non- recoverable -> those that are indirectly caused by d’s actions

· TEST: DIRECT CONSEQUENCE: how differ b/t direct and indirect???

Note: NO LONGER GOOD LAW Pre-Donaghue Stephenson

The Wagon Mound No. 1 (1961):
Oil fire on lake burns docks/ships-Expert. Neg Misrep

Facts:
- d’s ship came into harbour to change fuel.

· during the course of the change, they carelessly spilled oil into the water 

· Breached Std. of Care

· owner of another dock (approx. 600 ft. away), p, stops welding on a ship and consults w/ the owner of the oil refinery, who said furnace oil is not flammable on water 

· Therefore, P continues work on his ship


- a piece of p’s ship ignites and his dock and the ship are burned down.


- at trial, P won against WM; SC dismissed the appeal, d further appeals to Privy Council.

Issue:
Was the oil igniting so remote a possibility that d should not be held liable for it?

Decision:
Appeal allowed.  P recovered for the spill-effect on dock, but not the fire.

Ratio:

· Privy Council held that Re Polemis, which stated that a d is responsible for all consequences that are the direct result of the act whether reasonably foreseeable or not, is not good law.

· Foreseeability Test:  essential factor in determining liability is whether the damage is of a kind a reasonable person should have forseen.

· Even though the damage was the direct result of the oil spill, d could not have reasonably been expected to have known that the oil would catch fire and, as such, was not liable for damage.

· foreseeability was said to be an effective test, as the direct consequences test leads only to neverending and insoluble causation problems.
· Viscount Simonds: only the type of damage must be reasonably foreseeable, and fire was not r.f.
Must be fair to D “small mistake to trivial foreseeable damage”

Important Issues:

· 2 problems with the reasonable foreseeability test:

(1) must the extent of the harm be r.f.?

(2) must the precise circumstances of the harm be r.f.?

=> crt says NO - only type of damage must be r.f.

The Wagon Mound No. 2 (1961):

Facts:
- same facts as Wagon Mound No.1, but the p is now the owner of the ship that sustained damage.

- the p is suing the Wagon Mound, not the dock b/c the dock owner took appropriate steps by inquiring about the possibility of a fire.

Decision:
For plaintiff.  Ship owners recover damages from fire.



NOTE: different from Wagon Mound 1, where p got no recovery for fire

Ratio:

· in Wagon Mound 1 , crt not concerned w/ degrees of foreseeability b/c the finding was that the fire was not foreseeable at all - here, it was found that some risk of fire would have been present to the mind of a reasonable person in the position of the d’s chief engineer.

· CAN RELY ON RULE OF WM1, BUT DON’T HAVE RELY ON FACTS

· This time, the crt finds that oil may indeed light on water and steps should have been taken to prevent the risk from actualizing.

· Shipowners not doing the welding, so no poss. of contributory negligence. 

· Crt followed Bolton v. Stone - have to weigh the risk against the difficulty of eliminating it (in this case, preventing it would have been easy).

REID:

· Q: what kind of risk must be r.f.?

A: is must be a real risk - depends on the size and likelihood of the risk.

Important Issues:

· 2 important rule in play in this case:

(1) Precendent
- whatever was decided in W.M. #1, will affect decision in W.M. #2.




- rule that r.f. applies was found in #1, so it will apply in #2.

(2) Res Judicata
- factual findings on you and another party was binding in any future case b/w the both of you.




- in this case, the p has changed, so the facts are open to new interpretation.

· thus, even though the dock owners from #1 may be mad, they cannot bring about another action due to Res Judicata.

Thin-Skulled Plaintiff Rule

Smith v. Leech Brain & Co. Ltd. (1962):

Burn leads to cancer, death

Facts:
- p’s husband worked for d and operated a crane that dipped articles into hydrochloric acid.

- one day, his head was outside a protective metal shield and a piece of molten metal struck him on the lower lip causing a burn.


- the burn was found to be the promoting agent of cancer, which eventually caused death.

- p’s husband was said to have a “pre-malignant condition”; but for the burn, though, the cancer may have never developed.

Issue:
Was the injury (the cancer) reasonably foreseeable in this situation?

Decision:
For plaintiff. Defendants found to be fully liable.

Ratio:

· the test in this case is not whether d could reasonably have foreseen that a burn could cause cancer and that husband would die - rather, the question was whether d could reasonably have foreseen the type of injury which was suffered, namely, the burn.

· what amount of damage is suffered as a result of a burn depends on the characteristics and constitution of the particular victim.

· Thin-Skull Rule: tortfeasors must take their victims as they find them.
· thus, only the initial injury must have been R.F., and in this case, the possibility of a burn was R.F.
Important Issues:

Argument for Defendant

· he had a predisposition to cancer and would have developed in anyway.

· willing to pay for the costs associated with the burn b/c if this happened to anyone else, the only injury would be the burn.

Argument for Plaintiff

· even though there was a predisposition, it may have never materialized - the burn was the trigger which lead to the cancer which killed p’s husband.

Stephenson v. Waite Tileman Limited (1973):

Cut leads to infection/disability 

Facts:
- during employment as a steeplejack for d, p got cut by a rope on his hands.


- this cut developed into a serious infection, which then caused a serious nervous system disorder.

Decision:
For plaintiff.

Ratio:

· the question of foreseeability should be limited to the initial injury 

· 
- if p establishes that it was within a R.F. kind, type or character of injury, then the 
necessary link b/w ultimate consequences of the initial injury and the negligence of the d 
can be forged simply as one of cause and effect.

· in this case, the initial injury was R.F., and so whatever follows from it is recoverable.

Important Issues:

Argument for Defendant

· 2 theories of how the nervous system disorder came about – 2 doctors in disagreement:

(1) he picked up a virus completely unrelated to d’s actions;

(2) he was previously susceptible to the disorder.

Modification of Thin-Skull Rule

· makes causation more important than remoteness (RF), easy to connect negligence and final consequence

Cotic v. Gray (1981):


Post-Car Accident - Suicide

Facts:
- p’s husband suffered serious injuries in a car accident caused by d’s negligence.

- 16 months later he committed suicide b/c the depression he suffered before the accident was worsened by the accident.

Decision:
For plaintiff.

Ratio:

· even though d said the suicide was not R.F., the d must take the p as he is (thin skull rule) - a psychologically vulnerable person

· since causal link b/w d’s act and the death was established, d must compensate p.

Importance

· Kind or Extent? Kind since suicide different from accident, Extent since related fear

· Thin-Skull getting very extensive; everyone with cut can commit suicide and recover.

Modifications to R.F. Test - the extent of injury

Hughes v. Lord Advocate (1963):
Kid falls down off-limits hole, gets burns
Facts:
- a maintenance hole in a street was being repaired and was left unattended overnight.

- the hole was surrounded by paraffin lamps - an 8 yr. old boy entered the protective tent and knocked over one of the lamps into the hole.


- an explosion occurred causing the boy to fall into the hole and be severely injured.

Issue:
Was the accident R.F. so that d is liable to the child?

Decision:
For plaintiff.

Ratio:

· in creating such an alluring, yet dangerous, situation for children, d owed a duty of care to guard hole; 

· just b/c the features of an accident may not be R.F., does not mean the accident was not R.F.
· the type of occurrence arising from the lamp was R.F. (the burn), though the source of the danger acted in an unpredictable way (which does not relieve liability).


Importance: Similar to Polemis, Wagon Mound2
 - Same circumstances but permit recovery since the extent of the damages were not foreseeable, but the type of damage was (that someone would be injured by unsupervised lamps). 

· what about WM1??? Applying same doctrine, but different result.

· EXAM ? Wharf owner from WM1 in light of WM2, why didn’t I recover?

· *WHOLE STORY DOESN’T HAVE TO BE RF. JUST THAT SOMEONE MAY BE HURT – CAN BE IN DIFFERENT CIRCUMSTANCES THAN WHAT HAPPENED
Doughty v. Turner Manufacturing (1964):
Chemical splashes from lid cover
Facts:
- p was injured when another employee inadvertently knocked loose an asbestos cover, which slid into a teatment vat.


- cover reacted chemically with contents, caused an eruption of molten liquid, burned p.



- this chemical reaction had never been seen in the 20 yrs. covers were used.


- p sued saying injury was RF since there was a risk of splashing if cover fell into vat.

Decision:
For defendant - no recovery.

Issue: Is the injury to too remote?

Ratio: only duty owed to p was in relation to the foreseeable risk of splashing.

· How it happened? Mere immersion of cover could not be foreseen as likely to cause injury.

· Couldn’t foresee explosion; fits well with WM1
· Eruption that injured p was unforeseeable by a reasonable person at time of accident.

· distinguished from Hughes v. Lord Advocate b/c there the burns were consequence of employer’s breach; here, the duty related to splashing and there was no splashing, just an explosion.

NOTE: decision may have been driven by the values of the time - it was not usual for employees to recover against employers.

· * CONTRAST HUGHES, IN THAT NOT WHETHER ANY INJURY IS RF BUT INSTEAD WHETHER CIRCUMSTANCES OR TYPE OF INJURY IS RF.

HUGHES: *WHOLE STORY DOESN’T HAVE TO BE RF. JUST THAT SOMEONE MAY BE HURT – CAN BE IN DIFFERENT CIRCUMSTANCES THAN WHAT HAPPENED






VS.

DOUGHTY: * CONTRAST HUGHES, IN THAT NOT WHETHER ANY INJURY IS RF BUT INSTEAD WHETHER CIRCUMSTANCES OR TYPE OF INJURY IS RF.

Keeton, Legal Cause in the Law of Torts
INTERVENING CAUSES

· When is the D liable for injuries caused by 3rd party?

· Why not 3rd party liable?

· How about if the 3rd party intervention is criminal? Alone will not relieve D of responsibility.

· Was the intervening act sufficient to break the causation?

· At what point to we relieve negligent D of liability.

Bradford v. Kanellos (1973): SCC

Facts:
- flash fire occurred in a restaurant due to dirty grill.


- extinguisher used successfully to put out the fire, but it made a hissing sound.


- a patron heard the sound, yelled that gas was escaping and there would be an explosion.


- this caused a commotion; while pple ran outside, p fell from her seat and was injured.


- @ trial, p awarded damages; decision overturned on appeal; p appeals now to SC.

Decision:
For defendant; appeal dismissed. No recovery

Ratio:

· woman’s injuries resulted from the hysterical conduct of a customer, which could not be fairly regarded as within the risk created by the restaurant’s negligence in permitting an undue quantity of grease to accumulate on grill.

· the intervening act was not R.F.; 

DISSENT: d should have known that a grease fire could cause a commotion and lead to injuries; the intervening act was R.F.

Important Issues:

· the screaming patron (‘idiot’) would be an obvious person to sue - p probably didn’t b/c he was either unavailable or b/c he doesn’t have as much $ as the restaurant.

· Who bears the burden of the idiot? Negligent D or innocent P? Here, P bears burden.

Home Office v. Dorset Yacht Co. Ltd. (1970):

Facts:
- 7 Borstal boys, working on an island under control and supervision of 3 officers, left island at night and boarded, cast adrift and damaged DYC’s yacht.


- DYC brought action against p for negligence saying the officers failed to control the boys.


- @ trial judge said p owed duty of care to DYC; CA dismissed appeal by p; p appeals to H of L.

Issue:


· Is Home Office liable? 

· Were these intervening acts? 

· Can one person be responsible for the criminal activities of another?

Decision:
For defendant; appeal dismissed. Home Office Liable

Reasons:

· officers owed DYC a duty to take such care as was reasonable in all the circumstances, with a view to preventing the boys under their control from causing damage to DYC’s property; there was a manifest risk of damage occurring if they neglected that duty.

Ratio:
· R.F. is not enough as a test - the consequences must be very likely. 

· Tougher Test (Augmented RF to include strong likelihood to happen)

· R.F. is enough of a test except where there is an intervening human act

· Then the injuries must be very likely to occur or almost inevitable.

Lamb v. London Borough of Camden (1981):

Facts:
- Mrs. Lamb left her house and went on a trip; while away, the city burst a water main outside her house, causing damages.


- she came back and repaired house, but left it unfurnished and vacant.


- in Oct. 74, squatters invaded the house - her solicitors managed to get them out.


- in summer of 75, there was another invasion - police arrested them and house was secured.

· Mrs. Lamb sued the council for 

· Damage from broken water main – got that $$

· Damages done by the squatters

Issue:
What is the extent of council’s liability?

Decision:
For defendant - council not liable for acts of squatters (too remote)

Ratio:

DENNING:

· it was the job of the house owner to keep out squatters and, if they got in, to evict them.

· Mrs. Lamb paved the way for them by leaving her house unoccupied and unfurnished - there was then a reasonably foreseeable risk that squatters might enter.

· if Mrs. Lamb was insured against the loss, the insurers should cover the damages.

OLIVER:

· R.F. would give a result in this case which he didn’t want (the d would usually be held liable b/c the damage could have been R.F.)

WATKINS:

· Wagon Mound test should be applied always; RF

· had an ‘instinctive feeling’ that the squatter’s damage was too remote.

Important Issues:

· R.F. wasn’t doing enough in this case, so judges toughened the test, saying damage must be ‘inevitable’.

· the judgements seem to show that the crts are result oriented, b/c since old test would give an unattractive decision, they simply changed the test.

PAGE 195 IMPORTANT – THE LAW OF TORTS IS JUST POLICY – FIND WAYS TO MATCH MOTIVATION TO A RULING

CAUSE IN FACT

· Basic rule for causation: 1st acknowledge that negligence proven (carelessness, duty of care, not too remote), then, search for causation:

Material Contribution: “did d’s action materially contribute to p’s injury?”






OR

But-For Test: “but for d’s actions, would p have been injured?”; “did d act in such a way that prevented the natural course of events from taking place?”

· Crts now saying that even if the chain of causation has been broken, D still liable.

· Cause & Responsibility; Cause is factual, Responsibility is normative

· Is the D’s conduct causally connected to the P’s injury? 

· What is the Causally-Connected Test?

· Is it simply that P’s inury is consistent with the conseq of D’s actions? E.g. polluting factory and general respitory problems (not sure exact causation)

· If onus on P, P will lose since can’t prove which particles of pollution caused inj

· If onus on D, D will lose since can’t prove it wasn’t their pollution that caused 

1. Nature of Factual Causation

Barnett v. Chelsea & Kensington Hospital Management Committee (1968)

Intervening cause, omission??

Uses but for test

Facts:
- p’s husband was a watchman; he drank some tea laced with arsenic.


- within 20 minutes all the watchmen started throwing up so they drove to the hospital.


- the doctor there refused to treat them and told them to go home.


- that afternoon, p’s husband died.

NOTE: crt found defendants breached their duty to the deceased by not admitting and treating him.

Issue:
Was deceased’s death caused by doctor’s negligence or would he have died in any event?

Argument for Defendant:

· we could not have known what was happening to p’s husband - even if admitted, we would not have been able to detect the enzyme deficiency until after he would have been dead.

Decision:
For defendant; no recovery.
Reasons:

· it might be a true assessment of the situation to say that there was no chance of antidote being administered before the death.

· P has failed to establish, on the grounds of probability, that d’s negligence caused the death.

Ratio:

- Even though negligent, since no chance of saving life, no causation

Important Issues:
· much depends on who has the burden of proof - here, the p must show that d was negligent, and if it was the other way around may have been a different decision.

· this decision is a classic example of tort law failing b/c p deserves recovery and no steps were taken towards the negligence of the doctor. 

· Should the possibility of survival be protected by law

· LOSS OF OPPORTUNITY; HUTCH HATES THIS CASE

2. Factual Uncertainty and Remoteness

Blackstock v. Foster (1958):

Facts:
- p was sitting in a stationary car when d negligently drove into the back of it.


- p was thrown forward and his chest heavily struck steering wheel.


- since accident, p discovered that he has an inoperable malignant growth in chest.

-medical evidence showed that before accident p had a deep-seated growth in his chest, and a heavy blow could have caused a benign growth to develop into a malignant one.

NOTE: @ trial, p won with damages, now d appeals.

Issue:
Is there a causal connection b/w malignant growth and blow on the chest from accident?

Decision:
For defendant; new trial ordered.

Ratio:

· it was for p to prove that it is more probable than not that the blow sustained by him in the accident caused a benign growth to become malignant and, the evidence is insufficient for this purpose.

Important Issues:

· Onus is on the Plaintiff

· Therefore, uncertainty or ignorance always benefits the defendant.

· Whenever it falls in the uncertainty/gray area b/w full causation and no causation, default to Defendant – no recovery. Why does doubt always go against the P?

· Hutch argue that if plaintiff shows:

- defendant is negligent, 
and

- injuries are consistent with d’s negligence,

They should recover, but crts have not yet accepted this view.

MULTIPLE CAUSES

(1) Joint Liability:
- if court believes 2 defendants were acting as a joint enterprise, both may be found liable.
· in joint liability, someone may be found liable even if: 


· (a) they haven’t caused the injury








OR

· 
(b) they weren’t negligent.

· in a joint enterprise, non-negligent members are responsible for negligent members.

Cook v. Lewis (1951):

Facts:
- Lewis is shot in the face while hunting.

- Cook and another member of the hunting party admitted discharging their guns in the vicinity simultaneously, but not at the same bird nor in the same direction.

- jury found that Cook had been shot by one of the two hunters, but was unable to say which one, and they found that the injury was not caused by the negligence of either, so action was dismissed.


- CA ordered new trial and set aside the jury’s verdict; now at SC.

Decision:
For Lewis; both defendants are found liable.

Ratio:

· general rule is that when it is certain that one of the two pple committed the offence, but it is uncertain whether one or the other was guilty agent, neither of them can be convicted.

· crt assumes both hunters are negligent, that it could have been either one, and it must have been one of them, thus both are liable.

· Joint Enterprise Theory - non-negligent party is responsible for the negligent one’s actions.

Important Issues:

· finding both liable imposes liability on one party who is technically not at fault.

· plaintiff can’t get twice the damages, so each defendant must pay 50% of damages.

· but, plaintiff can then bring individual actions against either or both of them for 100%.

*NO FEAR OF SPECTRE OF INDETERMINANT SINCE 2 GUYS, MAYBE IF MORE, NOT LIABLE

Sindell v. Abbott Laboratories et al. (1980); California – NOT IN CANADA

Facts:
- p got cancer due to a drug her mother took while she was pregnant, called DES.


- it was a signature injury; lots of scientific proof that DES caused the cancer.


-p could not establish, however, which company had produced the DES 

- p sued all of the major manufacturers, arguing that they had been negligent in continuing to market DES when they knew, or ought to have known, that it was ineffective and carcinogenic.

Argument of Defendant:

· although this group caused the injuries, it cannot be proven that it was my negligence that caused the injuries.

· we are all not engaged in a joint enterprise - we are simply engaged in the same business.

· though collective liability can be established, individual liability cannot, which is a basic principle of tort law.

Decision:
For plaintiffs; all defendants are liable (to varying degrees).

Ratio:

· d’s are negligent upon p proving that each had produced a substantial % of the drug.

· crt held each liable for its share of the DES market, unless it could prove that it had not produced the DES that caused p’s cancer.

· this allows for proportionate liability, even though there is no joint enterprise.

· crt did not find p at fault in failing to provide evidence of causation, and though the absence of such evidence was not attributable to the defendants, their conduct in mktg a drug, the effects of which were delayed for many years, was said to play a significant role in creating the unavailability of proof.

· crt also stated that from a broader policy standpoint, defendants are better able to bear the cost of injury resulting from the manufacturing of a defective product.

· Hard to employ Cook v. Lewis since more likely D’s, so each has less likely chance of being responsible.

(2) Indivisible Liability:

​- parties are not in a joint enterprise.

- they act independently, but their independent actions combine to cause injury to plaintiff.

- all parties can be found liable even if some did not directly contribute to the injury.

· liability will be proportioned according to each ones’ share of negligence (relative contribution to the injury).

Lambton v. Mellish (1894):

Facts:
- defendants, Mellish and Cox, merry-go-round operators, each used organs as an accompaniment to their ride.


- p brought an action against them b/c of the noise made by their organs.

Argument for Defendant:

· on its own, my organ would not cause a problem b/c it is quieter than Cox’s.

· only when combined with the other organ does a problem occur, thus I should not be liable.

Decision:
For plaintiff; injunction granted restraining either party from playing his organ so as to cause a nuisance or injury to p.

Ratio:

· if the acts of two pple, each aware of what the other doing, amount in the aggregate to what is an actionable wrong, each is liable for the remedy.

Mellish and Cox were both responsible for the noise as a whole so far as it constituted a nuisance affecting p, and thus each must be restrained in respect of his own share of making the noise.

(3) Successive Liability
- before the liability for the first accident is resolved, a second accident occurs.

NOTE: when there are multiple defendants and cause cannot be linked to one in particular, the but-for test fails and thus, courts have come up with other sophisticated techniques:

(1) When 2 pple are found negligent, one party cannot get away with actions by simply placing blame on the second party - ALL parties are held liable.

If only one party is found negligent and all were acting in concert, then ALL parties will be held liable for actions of negligent party.

Sunrise Co. Ltd. et al. V. Ship “lake Winnipeg” (1991): SCC

Facts:
- d gets into an accident with Kalliopi ship and is found to be negligent in this accident.

- on way to repairs, Kalliopi gets into another accident through no fault of d and suffers further damage.

- due to the first accident, the ship would need 27 days of repair; due to the second accident, it would need 13 days of repair.

Issue:
Should the 13 days be subsumed in the 27 days, and thus d only have to pay for 14 days of repair?

Decision:
Defendant must still pay for loss of profit and cost of repair for 27 days.

Ratio:
· the defendants cannot benefit from the occurrence of the second accident.

McLACHLIN (Dissenting):

· 14 days are solely liable from the first accident, the remaining 13 days can be from either accident.

· therefore, defendant should be liable for 20 days:

14 days
+
½(13)
=
20

(solely liable)
(half liable) 

So, would come out with less after 2 accidents than would’ve if just one accident

Important Issues:

· the key here is that the second accident is due to a non-tortious source.

· the defendant does not benefit from a potentially gratuitous second accident; therefore, liability remains on the party from the first accident.

· Q: what if this was reversed (i.e. 1st accident is from non-tortious source and 2nd is from tortious source)?

A: according to majority, plaintiff would get nothing b/c made party from 1st accident liable.

- but, Athey and this case seem to be saying the crt will use a rule which puts the p in the best position; thus, if the facts were different, the rule used may be changed.

Athey v. Leonati (1996):SCC
Facts:
- p suffered back injuries in two successive car accidents, and soon after experienced a disc herniation during a mild stretching exercise.

· herniation caused by a combo of the injuries from the accidents and a pre-existing disposition.

· trial judge found that p proved on a b of p that the injuries suffered in the accidents contributed to some degree to the subsequent herniation - she assessed this contribution @ 25%.

Issue: Is the d responsible? How assess damages considering pre-condition?

Decision:
For plaintiff.

Reasons:
· this finding of material contribution was sufficient to render d fully liable for the damages flowing from the herniation.

· If can prove D caused somepart, fully liable

Ratio:
· Clear application of the Thin-Skull rule; pre-condition.

What do courts do when it is not clear if the defendant’s activities caused the plaintiff’s injuries?

· usually, p must bring evidence that injury could have been due to d, and d must bring evidence that others could be responsible.

· the next three cases deal with this.essentially, whether DES did the injuries in Sindell

· stuck in the middle of causation, not sure

McGhee v. National Coal Board (1972):

Facts:
- p worked in a brick kiln and was exposed to abrasive brick dust, but employer did not provide washing facilities.


- employer knew that after work, p had to ride a bike home, caked with sweat and grime.

- after some time, p was diagnosed with dermatitis - med evidence showed that it had been caused by the working conditions.

- p alleged that b/c employer failed to provide showers he was unable to wash b4 going home, and thus the breach of duty contributed to causing the disease.


- @ trial, action dismissed; CA upheld decision; now before House of Lords.

Issues:
Would dermatitis have developed had p not rode his bike home?

Argument for Defendant:

-  we are not the sole cause of the disease - bicycling home aggravated the skin and caused the dermatitis.

Decision:
For plaintiff; employer held liable.

Ratio: 

REID: Material Contribution
a person is liable in negligence to a plaintiff if the person’s breach of duty caused, or materially contributed to, p’s injury, notwithstanding that other factors contributed to the injury for which the person was not responsible. ‘material’ must be a substantial contribution; suggestion made of greater than 50%).

· employer’s breach of duty had materially increased the risk of injury to p - p showed on a b of p that his injury had been caused or contributed to by the employer’s breach and employer had no positive proof of the contrary.

WILBERFORCE: Shifts the Burden
· if there is a negligent d whose actions caused harms consistent with p’s injuries, the onus is shifted onto the defendant to absolve himself (departure from but-for test).

· this is different from the old rule that places onus on plaintiff.

· with this new rule, any uncertainty leads to the defendant losing and plaintiff winning.

· Essentially, crt decides as an equitable matter that they are prepared to go w/ a rule that benefits the plaintiff.

· this also means that the defendant may be paying for injuries that they didn’t cause, but with the old rule the defendants could get away with possible negligent actions.

Wilshir v. Essex Area Health Authority (1988):House of Lords

Facts:
- as a baby, p was premature and now suffers from RLF (total blindness in one eye and injury to other eye).

- he sued the authority responsible for the hospital on ground that RLF was caused by an excess of oxygen tension in his bloodstream in early weeks of life attributable to want of proper skill and care in mgmt of his O2 supply.


- but, p has no proof that hospital’s negligence caused the RLF, could be 4 other causes.

· @ trial, Lord Wilberforce’s reasoning from McGhee was used: the increased O2 = an increased risk for blindeness, the baby was hurt in a consistent way with the risk and thus onus is on d to prove they did not increase the risk - d did not do this and so p won @ trial and CA.

Issue: Was the dr’s role (the 25% increase in risk, by added 5th to 4 factors) enough of a contributing factor to qualify as negligent?

Argument for Defendant:

· there are 4 other causes that were just as likely to cause the RLF.

· these other sources are non-negligent and there is no greater chance that one is more likely than the other to be the cause.

Decision:
Case sent back to retrial w/ instructions not to follow Wilberforce rule in McGhee, but should apply the Reid rule.
Ratio:

· this case is different from McGhee:

- there, there was no doubt that the brick dust caused the dermatitis, whereas, here no one can tell whether the excess O2 did or did not contribute to the RLF, since it may have been caused by completely other agents.

· if there are possible multiple causes, the burden still lies with the plaintiff to prove on a b of p that the defendant’s actions, and no others, caused his injuries.

· McGhee espoused NO new principles but instead promoted robust and pragmatic approach to facts to enable inference of negligence to be drawn even though no medical or scientific expertise could reach definitive conclusion.

Farrell v. Snell (1990):SCC

Facts:
- Farrell (doctor) performed an eye operation on Snell (patient).

- during operation, there was a complication, but dr. continued - after a few months, patient ends up being blind in that eye.


​- but, a stroke that she had could have also caused injuries to the eye leading to blindness.


- @ trial, crt follows McGhee and leaves the onus on the defendant; plaintiff wins.

Decision:
Patient wins; appeal dismissed.

Ratio:

SOPINKA:

· follows Wilsher and not Wilberforce in McGhee - feel burden of proof should lie with plaintiff. 

· “ legal or ultimate burden remains with p, but in absence of evidence to the contrary adduced by d, an inference of causation may be drawn although positive or scientific proof of causation has not been adduced”.

· reversing the burden should only be done when 2 causes are possible, but should not be done when a cause could be the result of factors unrelated to defendant or not the fault of anyone.

· the injury and the action must be substantially related - meaning that the defendant’s actions more likely than not caused p’s injury.

· Material Contribution: causation need not be determined by scientific precision - it is question of fact which can best be answered by ordinary common sense rather than abstract metaphysical theory - the traditional test for causation is sufficient (but for) as long as prove  b/w d’s neg and p’s injury. Satisfied here.

NOTE: Allocation of burden of proof is a flexible concept.

DEFENSES

· defenses come into play after the establishment that the defendant is 100% liable (that he had a duty of care and that he breached that duty.

· defenses look to see if there is anything that the plaintiff did to reduce the liability of the defendant.

-      there are three main defenses:
(1) Contributory Negligence – courts generous here

(2) Volenti Consent (Voluntary Assumption of Risk) 

(3) Illegality

· courts tend to gravitate towards (1) b/c the other ones are complete defenses (i.e. p gets nothing).

· with (1), liability can be apportioned.

Contributory Negligence (CN):

· in U.S., called “comparative negligence”.

· in the original common law rule, CN was a complete defense - plaintiff would be deprived of damages entirely if they played some role in their own injuries.

· this is no longer the rule used by the courts - nowadays, defendants start off with 100% liability, and the courts reduce it from there.

Butterfield v. Forrester (1809):

Facts:
- d left a pole obstructing the roadway.


- p was riding his horse violently and fell with his horse.

Argument for Defendant:

· if p had not been riding very hard he might have observed and avoided pole, but since he was riding violently, he should be held liable.

Decision:
For defendant ; plaintiff was entirely at fault.

Ratio:

· p was proved to be riding as fast as his horse could go, and this was through the streets of Derby.  If he had used ordinary care he must have seen the obstruction.

Important Issues:

· this was the old way of thinking w.r.t. the common law.

· this was thought to be too harsh, and thus does not exist today.

Froom v. Butcher (1975):U

safety-devices

Facts:
- Froom driving in his car and none of his family were wearing seatbelts.


- he got into an accident b/c of the negligence of the other driver and was injured.


- @ trial, judge held that damages should not be reduced, d now appeals.

Issue:
Should Mr. Froom’s damages be reduced b/c he was not wearing a seatbelt?

Decision:
P held to be 10% negligent, so damages reduced by 10%.

Ratio:

DENNING:

· Damages should be reduced if either driver or passenger fails to wear a seatbelt and an accident happens and the injuries would have been prevented or lessened if he had worn it.

· important to distinguish b/w the causes of the accident and the extent of the damages - p was in no way responsible for the accident, the negligence had to do w/ the failure to wear a seatbelt which impacted the extent of the damages.

· generally, there should be a 25% upper limit placed on p’s liability for not wearing a seatbelt.

· rationale behind Denning’s judgement is one of policy, not of logic.

Important Issues:

· tort law says ‘you don’t have to wear a seatbelt, but if you don’t and you suffer injuries, your damages will be reduced’.

· if it seen that the injuries were more severe b/c of not wearing a seatbelt, the court may say that p was responsible for the bulk of their injuries.

· IF INJURIES SAME IF NOT WEARING SEATBELTS, NO REDUCTION IN DAMAGES

· Q: what if people decide not to wear seatbelts for valid reasons?

A: must look at accepted practice; there are no hard and fast rules, must be sensitive to the issues.

Chicken Farm Example:

Facts:
- farmer A has no safety device and when power goes off, all his chickens die.


- farmer B does have a safety device, but forgets to turn it on, and all of his chickens die.

Issue:
Should B’s damages be reduced b/c of CN?

Important Issues:

· B was negligent by failing to turn on the generator.

· must find out if it reasonable to have a generator, b/c if A was the only one w/out one, he would be negligent.

· if assume no one else has one and B made the effort to protect himself - courts do not want to have a disincentive to take safety precautions.

Volenti/Voluntary Assumption of Risk:

· if you’ve voluntarily assumed risk, you have not suffered any injuries, according to the law (e.g. participating in sports).

· knowledge or risk cannot be translated into assumption of risk (e.g. when you use a hairdryer, you know it’s dangerous, but that d/n mean you’ve assumed the risk of any injury resulting from it)

· agreed to risk (implicitly, but limited) – don’t necessarily waive all possibilities

· contracts do not wipe away tort liabilities, they vary your tort liability (usually decreases your tort liability).

· What degree of consent of risk is enough?

· Few cases that courts find voluntary assumption of risk, usually get contri. Neg

· More than simply knowing of risk, is fact is knowing the risk, accepted risk and independently gave up legal rights overtly.

Lambert v. Lastoplex (1971):SCC – DUTY TO WARN IN CONSUMER PRODUCTS

Facts:
- p was using a flammable sealer made by d to do repairs in his house.


- he did not turn off the pilot light and a fire ensued due to a spark from the pilot light.

- competitor products had labels on their products saying ‘keep away from pilot lights’, while the defendant’s did not.

· p is an engineer by trade and he now sues the manufacturer of the sealer.

· ‘Special Knowledge’

Argument for Defendant:

· p had special knowledge and knowingly assumed the risk (volenti).

· p was contributorily negligent.

· as an engineer, he should have known the risks and the probable reactions of the product.

Decision:
For plaintiff; there was no voluntary assumption of risk.

Ratio:

· knowing the physical risk involved does not mean an acceptance of the legal risk.

· SPECIAL KNOWLEDGE NOT EVERYTHING

· there is no basis for attributing an error of judgement to the male appelant.

· there is no warrant for finding that he ought to have known or foreseen that failure to turn off the pilot lights would probably result in harm.

Priestley v. Gilbert (1973): TEST: 1) KNOW RISK 2) WAIVE RIGHT: ISSUE IS WHAT IS WAIVING RIGHTS?
Facts:
- p was a passenger in d’s car (both men were drunk).

- collision occurred when d, who was drunk, drove his car on wrong side of road and collided head on w/ a car approaching from the opposite direction killing both occupants of the other car and causing sever injuries to p.


- clear that d was guilty of gross negligence.

· @ trial, p’s action dismissed b/c found that p had VAR.

Issue: Should volenti apply?

Argument for Plaintiff:

· at the crucial time he was in a mental state which disabled him from appreciating the nature and extent of the risk which he was about to incur.

Decision:
For defendant; p found to have VAR.

Reasons: Volenti applied because joint venture. Miller v. Decker cited: when getting drunk together, the obvious hazards were theirs equally and jointly - one person is not more responsible than the others.

Ratio:

· p and d had set out on a joint venture which p knew or should have known would endanger life and limb, and he voluntarily accepted the risk of personal injury involved.

Outstanding Issue: 

· What if both P and D hurt, and insurance company covers the driver (D)? 

· Is it fair that the negligent driver would recover but the P wouldn’t?

TEST: IF DRINKING TOGETHER, THEN JOINT VENTURE...DRINKING TOGETHER IS THE IMPLIED WAIVING OF RIGHTS – HUTCH DISAGREES

Dube v. Labar (1986):

Facts:
- both parties had been drinking the night before the accident, and d was drinking while passenger in the car.


- d took over driving when p could not get car started after picking up hitchhikers.


- p got in the car as a passenger after d said he was okay to drive.


- car veered when d turned to speak to a hitchhiker, p tried to help but car overturned.


- @ trial, jury found p vol. assumed risk, CA agreed, now p appeals to SC.

Issues:
Did p give express or implied consent to accept or assume risk w/out compensation?

Decision:
Appeal dismissed; d was absolved of negligence.

Ratio:

· VAR defense requires not merely p’s knowledge of a risk, but his or her express or necessarily implied acceptance of the risk of harm, knowing of its virtual certainty, without recourse to the law.

· VAR defense must have express or implied bargain b/w parties whereby p gave up rights of action for negligence.

· there must also be an understanding by both parties that d assumed no responsibility to take care for p’s safety, and that p did not expect this.

· VAR is rarely possible in drunken driver/willing passenger cases, as an awareness of the circumstances and consequences of the action are seldom present in these cases at the relevant time.

· wanted to hold D liable but didn’t want to overturn jury decision- set tone for future decisions to not use the volenti defense as easily.

· if the P was sober when in car w/ D then the volenti defense would apply.

Important Issues:

· burden on d to show that p consented to the negligent beh’r.

· NEW HARDER TEST THAN IN PRIESTLY GILBERT; NOW D HAS TO PROVE THAT THE P CONSENTED TO WAIVING THE RIGHTS

· SHOWN IN BIRCH V. THOMAS, WHERE STICKER QUALIFIES AS EXPLICIT WAIVING OF RIGHTS.

Illegality

Example: There would be liability in all these examples w/o illegality
1) Bank robbers in accident en route to bank, pre-theft
2) Before theft, slip on ice at bank
3) In escape, in car accident
What is the general principle to apply in these areas?

· not to damage integrity of legal system

· not to allow people to profit from wrongdoing 

Hall v. Hebert (1993):SCC

Facts:
- car stalled and passenger asked to roll-start the car.

- owner agreed, knowing that passenger was drunk - passenger lost control and it overturned.


- passenger suffered significant head injuries and sued owner for negligence.

- @trial, owner held negligent in letting passenger drive, but passenger held 25% liable.

- CA allowed appeal saying owner owed no duty of care to passenger and doctrine of illegality applied.

Decision:

For plaintiff; but he is held 50% contributorily negligent.

Ratio:

· recovery in tort should only be barred due to p’s immoral or illegal conduct in limited circumstances, like if he would profit through a direct pecuniary award from illegal or wrongful conduct - here, he did not want to profit, only wanted to be compensated for personal injury (not even compensation for lost earnings)

· as a general rule, the illegality principle will not operate to deny damages for personal injury, since tort suite are generally based on claims for compensation, - unless profit from action and no recovery for lost future earning from crime.
· thus, illegality still remains a defense, but the onus of proof lies with the defendant (onus of non-persuasion).

CONTRIBUTION

· relationship b/t the negligent D’s ; do they have claims against eachother?

· After P claims against anybody; then the D’s can fight it out

· If two liable, even A=99% and B=1%, can claim 100% from B, so little contribution yet full liability.  

County of Parkland v. Stetar 1974 SCC

Facts: Stetar found negligent in car accident, along with P who’s intersection was not properly signed. Poirers hurt in accident, and were driving rental car. Early trials, 75% from Stetar, 25% from County.

Issues: 

· Was of the P under any duty, the breach of which contributed to the accident?

· Can the Poirers and Car Rentals recover 100% from Stetar even though only 75% responsible

Arguments for Poirers and CR: Stetar can recover 25% from the county after having paid the full 100% 

Decision:

Reasons:

Ratio:

NEGLIGENT MISREPRESENTATION** on exam

2 problems: 

(1) does Donoghue apply to negligent statements?

Should statements be treated differently than acts and omissions?

· Smaller area in duty of statements than duty regarding acts and omissions

(2) damages in Donoghue were physical - can there be recovery in tort for loss of profit?

· court drawn a distinction b/w consequential economic loss (someone is injured), from pure economic loss (no physical or personal injury but there is a loss of profits).

· negligent statements usually give rise to pure economic loss rather than personal injuries or physical damage.

Negligent Statements:

· treated differently than classic injury in Donoghue: here must show loss, reliance, and negligence. In D.v.S have to show harm.

· an error of judgement is not negligent in itself - it must be an unreasonable one to be negligent.

· to be damaged by a statement, you have to rely on it.

· can one plead that it was a social occasion and the person should not have relied on it?  YES (not in Donoghue).

· if a professional tells you something at a party and you rely on it, can they get out of liability?  Lord Reid says if you are in a social setting, you shouldn’t expect pple to rely on what you are saying.

· 3 options when posed with a question: 

(1) not give an answer 

(2) give an answer w/ a disclaimer 

(3) give an answer w/out a disclaimer.

· so, if one chooses (3) shouldn’t they be held liable?

· professionals should be able to protect themselves, yet the law goes out of its way to protect them. 

· why don’t we apply Donoghue but recognize these are statements and there should be limits.

· Conclusion: the courts have recognized (1) there should be some liability, but (2) it will occur in circumstances much stricter than Donoghue (i.e. rel’ps must be much closer than the one in Donoghue).

Candler v. Crane Christmas & Co. (1951):

Facts:
- defendant accounting co. negligently prepared balance sheet of a mining company.


- p invested in it based on these statements and investment was disastrous.


- p sued d claiming he never would have invested had he known the true position of co.

Decision:
For defendant; no liability. No duty of care

Ratio:

· negligent misrepresentation made by a director to potential subscribers for shares, on which some of them act to their detriment, affords the latter no remedy.

· Donoghue’s case has never been applied where damage complained of was not physical.

DENNING (dissent): BECOMES HEDLEY BYRNE MAJORITY
· accountants were under a duty to use reasonable care in the preparation of their accounts.

· p had every right to rely on the accounts being prepared with proper care, and he is entitled to redress.

· Need to have special knowledge

· Act of Reliance

· not the same as Donoghue, b/c there you owe duties to strangers (ultimate consumers could end up being complete strangers), and here the rel’p is much closer.

· Need special rules for negligent statements b/c of concerns of ‘indeterminant amount for an indeterminant time to an indeterminant class.’ 

· b/c statement, can affect more than 1 person (ginger beer), since many people may listent to negligent financial advice

· so need new rule instead of Donaghue v. Stephenson for statements – need to get even closer relationship.

Hedley Byrne & Co. Ltd. v. Heller (1964):

Facts:
- HB was hired to make ads for Easypower and wanted to check out EP’s financial situation.


- HB asked their bank to ask EP’s bank (Heller) about their financial situation.

- HB’s bank got oral and written comm’n from Heller and among this was a disclaimer by Heller not to be held responsible for losses incurred b/c of the information.

- HB became indebted after relying on Heller’s info b/c EP went bankrupt.

- HB sued defendant bank, alleging that its reply to the HB bank was negligent, creating a false impression of the client’s credit.


- @ trial, d found negligent, but action dismissed b/c no duty was owed; CA agreed.


Issue:
Did Heller owe a duty to HB?

Decision:
For defendant; appeal dismissed.

Ratio:

· the circumstances may have given rise to a duty of care owed by the defendant to HB, but its disclaimer of responsibility for its reply excluded the assumption of this duty.

REID:

· where there is no fraud, the old rule was no liability w/ no contract.

· The new Statements rule: there is liability w/ 2 requirements:

(1) intent of the advice - it must be given in a professional context and intended to be relied on,

(2) it must be reasonable for the plaintiff to rely on the advice.
· only people in the professional field should be relied upon and are liable for their advice. 

· the categories of special rel’ps which may give rise to duty of care, in words as well as in writing, are not limited to contractual or fiduciary rel’ps but also include rel’ps “equivalent to contract”, where responsibility is assumed in circumstances which, but for the absence of consideration, would be a contract.

· duty arises only if the person giving advice was one of skill and judgment (for Donoghue, skill and judgment only enter when determining std of care and not duty of care).

· there is an imposed duty of care for negligent misstatements and pure economic loss when 

Test: Negligent Statements

(a) Special relationship b/w parties 

· predicated on - D has special knowledge  - in professional setting – intending for it to be relied upon

(b) Reasonable Reliance: it must be reasonable for p to rely on d’s stmt – that D should have known the P would rely on statement. (here, d not liable due to disclaimer)
Grand Restaurants of Canada v. City of Toronto 1981

· GR relied on COT report that restaurant they want to buy has no outstanding issues

· Turns out there were problems, GR lost money

· Court finds for D; since GR has some expertise in this issue should have made further inquiries about the property, not quickly take the report as fact.

· Trigger: If shouldn’t be reasonable reliant then no duty of care

· Reliance threshold for duty of care

Queen v. Cognos (1993): SCC

Facts:
- d hired p to work on a project - at interview, p was told that the project was a major one.


- relying on these representations, p left his stable job and accepted the position with d.


- shortly after being hired, d scaled down the project and fired p.


- p brings action against d in contract and in tort.


- @ trial, p wins since d owed him a duty of care.

Decision:
For plaintiff.

D’s argument: We’re not in business of giving advice, not in business of giving advice. So, no duty of care, no need to be reliant on us fully.

Ratio:

· d and its rep were under an obligation to exercise due diligence throughout the hiring interview with respect to the representations made to p.

· there was, undoubtedly, a rel’p of proximity b/w the parties - this is considered a “special relationship”, but what about need to be a professional?

· Court will waive the expertise rule

· special relationship not exclusive to reprensentors professions

Here the court wears down the principle of Reid that need business knowledge – expertise rule

Waters down the relianced threshold – can be found reliant on D not in advice-business
MODIFIED HEDLEY BYRNE’S RELIANCE PRINCIPLE

· NOT EXLUSIVE TO PROFESSIONALS OR ADVICE-GIVERS.

· MAYBE B/C NO SPECTRE OF INDETERMINANT...B/C JUST ONE PERSON, NOT A NEGLIGENT STATEMENT THAT CAN AFFECT MANY.
Outstanding Issue: 

· Doesn’t really extend liability much broader than Hedley Berne, not as though giving advice about projects to public for investment, simply giving information to prospective employee.

Spring v. Guardian Assurance (1994):

Facts:
- d, who was p’s previous employer, negligently stated in a letter of reference to a potential employer that p lacked integrity.


- due to this letter, p could not find employment.

Decision:
For plaintiff.

Ratio:

· d was liable for negligent preparation of the reference letter.

· there was no contract, but there was a duty of care - d had duty to ensure letter was not negligently prepared, especially since he knew p would be relying on it.

· rule: recovery allowed when economic loss is foreseeable as a result of knowingly negligent representations.

· P must prove that the representations were fraudulent, or that d breached a std of care.

· THERE WAS IMPLIED RELIANCE NOT TO NEGLIGENTLY PREPARE LETTER EVEN THOUGH DIDN’T SEE IT.

Extent of the Duty:
Haig v. Bamford (1976):SCC –similar to Candler

Facts:
- accountants prepared financial stmts for a client, knowing that it would be used to persuade investors to invest in the client’s company.

· stmt had a serious error: some $ shown as income was actually a prepayment on work not yet done; also, accountants failed to audit client’s records.


- relying on stmt, p invested in company and lost money.


- @ trial, p won; CA allowed the appeal.

Issue:
Does defendant owe the plaintiff a duty of care?

Decision:
For plaintiff; recovers for investment made, not expected profits.

Ratio:

· 3 options to catalogue class of persons

1) Foreseeability of someone using information

2) Actual knowledge of limited class of people using information - * Here 2 is used
3) Actual knowledge of exact person using information

· General Rule:  to owe a duty of care, must have knowledge of the limited class who will use and rely on the given info, not the particular individual who is relying on it.

· Widens catch of reliant persons to unknown persons

· accountants were aware that the client’s company intended to supply the statement to a very limited class, of which p was a member, and it was irrelevant that accountants did not know p’s name.

· accountants owed p a duty to use reasonable care in the preparation of the stmt - p placed justifiable reliance upon the stmt.

- QUALIFIES THE LIMITED CLASS USING THE INFORMATION; REASONABLE KNOWLEDGE OF LIMITED CLASS, NOT PARTICULAR PERSON

- LIKE D v. S, THAT KNOW SOMEONE WILL USE IT, NOT THE PARTICULAR PERSON
Caparo Industries v. Dickman (1990): HOL – updated Haig.v Bamford

Facts:
- d were the accountants/auditors and they prepared the financial reports for a co. in which Caparo invested based on the statements.


- a pre-tax profit on the books should have, in fact, been shown as a loss.

- Caparo sued d claiming they were negligent in certifying that the accounts showed a true and fair view of the company’s position.

Issue:
Do the auditors owe a duty of care to the investors?

Decision:
For defendant; no duty owed.

Ratio:

· purpose for which the audit was done to protect shareowners.

· the audit was not done for the purpose of attracting future investments.

· investors could have done their own financial assessment of the company before they invested – similar message of Grand Restaurants – speculators have to bear some risk, or get your own auditor/accountant

· auditors not liable to the world – to the shareholders, not to the speculating public

· updates Haig, since limits liability to actual persons and for situation when looking for money

ESTABLISH IF SPECIAL RELATIONSHIP TO ASSESS LIABILITY
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IF NOT SPECIFICALLY FOR SOMEONE, SOME CLASS, NO LIABILITY
Hercules v. Ernst and Young

Ratio: Can’t always invest at someone else’s risk. 

Following the Caparo case. Should be liable, but not too liable. Need to draw the line.

Contract and Torts: 

- Statement analog to K with gym, but not allowed to be hurt by negligence at gym just b/c singed K to go to gym.
· contract law has a forward looking approach (expectancy damages), while tort law seeks to put the plaintiff in the position before the accident occurred.

· Donoghue - you’ll owe pple obligations even if you don’t have a contractual rel’p.

· which supersedes the other, contract or tort obligation?

· What about limitations in K? How affect the tort liability?

· Is the assumption: don’t owe anyone rights until K, or before K as well

· K simply varies the tort responsibilities; better do it expressly, or tort rights might persist beyond the K

Difference Assumptions:

Tort: general standard of production (buying a reasonably manu car)

K: specific standard (buying a Kia not a Rolls)

Post-Contractual Torts:
Nunes Diamond v. Dominion Electric Protection (pg. 340):SCC 1972

Facts:
- p was a diamond merchant and entered into a contract with d for a burglary alarm system.


- contract specified that d did not insure p, and if system failed liability is limited to $50.


- p was robbed and the system failed to work properly.

· before the robbery, an employee of d checked out the system and said “even our own engineers could not get through the system without setting an alarm”. 

Issue: Can you sue in tort on post-contractual negligent statement?

Decision:
For defendant; no tort liability.
Ratio:

· the contract here eclipses the tort liability – K controls your rights

· basis of tort liability in Hedley Byrne is inapplicable to any case where the rel’p b/w parties is governed by a contract, unless the negligence relied upon can properly be considered as “an independent tort” unconnected with the performance of that contract (held not to be the case here).

· even if the d made an honest but inaccurate statement as to the performance of its system, it did not  thereby assume responsibility for all damage which might thereafter be sustained by p if the system was 
circumvented. 

· contract has swept tort liability out of the way in any activities covered by the contract.

DISSENT: - hints at what comes next – similar to dissent in Candler that wins out eventually

· fact of having a contract does not automatically prevent Hedley Byrne liability - tort and contract can run parallel and it was reasonable for p to rely on the statement made by d’s technician.

· additional existence of limited liability clause does not always foreclose liability.

Central Trust v. Rafuse 1986 SCC

· negligently prepared mortgage, eventually showed to be incomplete ownership

· sued in K and tort: K limitation period applied, so no action possible in K

· D wants to be governed by K: P by T as well

· P: b/c out of luck for K, limitations for tort begin at time realize the damage not at time of K – D says even if so, K takes precedent

· Rule: Mere existence doesn’t rule out tort claim, but terms of K may affect tort right

· STAT OF LIMI ON K DOESN’T TRUMP STAT OF LIMI ON TORT
· STAT OF LIMIT ON TORT COMMENCES AT TIME MATERIAL FACTS DISCOVERED, NOT AT TIME OF SIGNING OF K
Outstanding Issue: Building on Rafuse, what is required in K to cut out the tort claim?

BG ChecoInternational v. British Columbia Hydro and Power Authority (1993):SCC

Facts:
- d called for tenders to put up transmission lines - successful p, entered into a contract.

- tender documents and contract, on which p relied, stated that right of way would be done by others and was not part of the work to be performed by  p.

- the right of way was inadequately cleared, causing p difficulties and expenses.

· p sued for fraud, negligent misrepresentation and breach of contract.

· Difference in K and T damages were big, so chose tort

- @ trial, d found liable for fraud; CA reversed this decision but upheld claim for negligent misrepresentation.

Issue:
Can p sue in tort and in contract? Did the K preclude a T claim?

Decision:
For plaintiff - can sue in both.

Ratio:
· general rule that where a given wrong prima facie supports an action in contract and in tort, p may sue in either or in both does not apply where the contract indicates that the parties intended to limit or negate the right to sue in tort.

· parties can always limit or waive the common-law duties which could be imposed for negligence.

· Tort always in existence unless expressly termed otherwise; express term describing tort rights upheld only if equal bargaining power

IACOBUCCI (dissenting in part):

· A term of the K may preclude tort liability; define a specific duty of K expressly- don’t have to exclude tort law, simply frame the duty in such a way to exclude tort.

· If the duty of care relied upon by the P in the tort case is also a duty of care specified in the K, can’t sue in tort, since already addressed in the K; can only sue in K.

· BECAUSE EXPRESSED TERM IN  K, CAN’T BE IN TORT

· Unless issues of unequal bargaining power; here no issue, and massive legal resources, so K well-thought out with wide coverage.

La FOREST and McLACHLIN:

· CONFIRMS DISSENT IN NUNES DIAMOND, THAT K DOESN’T PRECLUDE T LIABILITY

· EVEN IF EXPRESSED TERM, CAN STILL SUE IN TORT
Negligent Act and Statements - Types of Losses

Negligent Acts:

Can lead to 2 types of damage:

(1) property damage

(2) personal injury

Negligent Statements:
test for statements might be different than that of acts - but beginning to look more like Donoghue v. 
Stevenson.

· rel’p for statements has to be ‘tighter’ or more ‘special’ than it does for acts.

· damages here are economic losses - will generally be pure economic loss (loss of profits)  Hedley Burne, Caparo etc….

can have (1) + (2) = economic loss  consequential loss (Spartan Steel).

can have (1) + (2) to a 3rd party = economic loss to plaintiff (Norsk). RARE

pure economic loss (not consequential on any other type of loss) - post Hedley Burne we allow recovery for pure economic loss.

Question:  Can you recover pure economic loss for negligent acts (b/c in statements can recover for pure economic loss)?

Loss of Profits:

Q: pure or consequential?

A: it depends - if no property damage and personal injury, then pure.

o
if there is prior property damage or personal injury, then consequential.

so , now must decide if there should be recovery in (3), (4), and (5) for negligent acts.

Q: can Mrs. Donoghue recover for the discounted value of her ginger beer/

o
Since it is damaged, it is not worth what it is supposed to be worth - can she claim from Stevenson the reduced value of her ginger beer?

o
Highly unlikely she would be able to recover, but the friend night be able to.

o
Must distinguish b/w taking a non-defective product and making it defective (damaging it), from producing a defective product to begin with (there was never a non-defective product).

· Argument against her can say that she gave no value to the product - but, not relevant to torts, only to contracts.

**Now looking at economic loss arising from acts not statements 

· two kinds of economic loss, pure (no recovery) and consequential (recovery)

· exception: Norsk; though allowed recovery, still confirmed general rule that no recovery for economic loss unless sufficient proximity

Economic Loss

Weller v. Foot and Mouth Disease Research Institute (1966):

Facts:
- infection escaped from d’s premises and infected cattle in the neighbouring vicinity.


- as a result, p cattle auctioneers sustained financial losses when they couldn’t auction cattle -  actual physial loss sustained by 3rd party ranchers


- p sued d for loss of profits – no physical damage sustained by P.

- auction center does not own any cows, so suffered pure economic loss (no property damage to them directly) (5).


- could also be (4).

Decision:
For defendant; no recovery for pure economic loss – fear of ‘indeterminant’
Ratio:

- duty of care of d is owed to owners of cattle - but p are not owners of cattle and have no proprietary interest in anything which might conceivably be damaged by the virus if it escaped.

Important Issues:

- what if farmers who own the cows sue?

o
Issue would be how close the rel’p is.

o
Is duty of care owed to surrounding farmers?

o
Yes, they would likely recover b/c this property damage (1).

o
What are the damages (when they were dead or value you would have gotten had they survived and been sold)? 

· crts nervous to award damages occurring from pure economic loss - worried about extension of liability, impact of loss is extensive (floodgates would be opened)

· crts facing the question “is there any way we can draw the line?”

· in Hedley Burne, crt tries to get over the reluctance and introduce a test.

Spartan Steel & Alloys Ltd. v. Martin (1972):

Facts:
- p is a steel co. that works throughout the night.

· wire outside is negligently cut and power was shut down.

· Cable not owned by either P or D – different if owned generator, eg.


- machines could not work.


- claimed damages for:
(1) materials they were turning into steel.





(2) profits of the current mold in use ($400)

(3) lost profits if machine had worked - could have done 4 more melts ($1,767) because no power


- there is property damage to p - mold was stopped and materials lost.

Decision:
For plaintiff :


awarded $400 - consequential on property damage.


other 4 melts were not consequential on damage of the 1st melt (were pure economic loss) - $1, 767 denied.

Ratio:

· actual physical damage can be recovered, but the loss of profit from the other 4 melts was economic loss independent of the physical damage.

· Physical or direct damage: Yes

· Economic loss related to physical damage: Yes

· Loss of profit not consequential to physical damage: NO

· So, if damage b/t shifts, no recovery since no direct consequence 

· same position as the auctioneers in Weller
· **Consequential economic loss recoverable only if the damage is done to the P**

DENNING: 

· acknowledges that policy is more important than tests – connected to Lamb

· seems to be saying: forget about duty and remoteness; let’s talk about policy.

DISSENT: 

- shouldn’t have to tie economic loss to physical damage; directness and foreseeability sufficient

Examples of when recover, when don’t:

(1) next door to Spartan Steel is a taxi company and phones are cut off.  Taxi co. relies on phones for its business - they lose considerable profits.

Q: Should they be allowed to recover?

A: Denning would say NO b/c no property damage to taxi co. (this is why he refused Spartan Steel for lost profits of additional 4 melts) –

(2) what if Martin damaged Spartan’s generator (Spartan was not relying on community power)?

· Spartan COULD recover b/c they suffered property damage.

· all their losses would be consequential, and would allow recovery for all melts.

(3) if electricity line only to your plant and it’s negligently destroyed, economic loss changes from pure to consequential since as though the electrical line is yours, and damage to your property.

Canadian National Railway v. Norsk Pacific Steamship (1992):

Facts:
- bridge owned by a third party and is damaged by Norsk.


- CN can’t use the bridge and loses profits.


- although there is loss of profits, property damage is not to p.

· @ trial, p awarded damages for pure economic loss sustained during repairs; CA agreed.

Issue: Can a person who contracts for the use of the property of another sue a person who damages that property for losses resulting from his inability to use the property during the period of repair?

Decision:
For plaintiff; recovery allowed.

Ratio:
DISSENT:

· no liability b/c they should have dealt with this through contract.

· Worried about too much recovery

MAJORITY:

· General Rule about Pure Economic Loss: cannot recover pure economic loss (no damage to P directly) – if CN owned the bridge, then physical damage, then consequential loss, so definite recovery)

· when you do it will be the exception if you can show a Donoghue rel’p of reasonable foreseeability. What is the test?

- Pure economic loss allowed IF can establish 2 things:

(1) close proximity b/w p and 3rd party who sustains the physical damage (closer than Donoghue),  can be considered a joint venture

- ‘Directness’ – CN intertwined with the owners of the bridge so closely that essentially damage sustained by CN as well. 

· spartan still not proximate enough

· this ‘proximity’ is the controlling concept which precludes unlimited liability “indeterminate......”

· obviously, physical damage most closely satisfies proximity, but not phsyical damage exclusively

· Bryan v. Maloney, Australia High Court

· Proximate b/t builder and subsequent owner of house, recovery for negligent work

(2) negligence and foreseeable loss (general D v. Stephenson rule)

NOTE: If SCC heard Spartan Steel today, what would be their decision b/c there was physical damage but no contract?  They probably would have said no recovery. Also, if the power line was going directly to the factory, maybe recovery b/c spectre of unlimited liability is gone.

· what about other rail co. Using the bridge 14%? What if that company’s business was all on this bridge?

· Weller – if cows damaged were only cows available, maybe limits liability. But, likely not better off after Norsk
** So we now have an exception of proximity, but there is also a 2nd exception, below...**

LAW LEAVES OPEN WHAT IF

1) MORE THAN ONE PERSON SHARING PROPERTY – 2 OR 2 RAILWAY COS

2) RELATIVE IMPORT OF THE RAILWAY TO EACH USER

- MAY BE THAT 14% OWNER’S SHARE IS 100% OF HIS BUSINESS, BUT 86% USER’S SHARE IS ONLY 1% OF HIS BUSINESS
Winnipeg Condominium Corp. No. 36 v. Bird Construction (1995):

Facts:


- Bird is contractor, subcontracts out work, during that time building sold to WC. 

- cladding on building falls off and repairs cost $1.5 million.


- Winnipeg is suing the contractor.

Issue:


· Can a D with contract to previous owner be liable to current owner with whom he is not in contractual privity?

· Is there proximity b/t the parties so that, in reasonable contemplation of Bird, their carelessness might cause damage to subsequent owners of the building?

Decision:
For plaintiff.

Reasons: 

At first glance, would categorize damage as physical so seems to be should get full recovery for economic loss. In fact, no damage, simply provided with defective item. 

· can be liable to non-contractual party.

· Yes, reasonable proximity, reasonably foreseeable

Ratio:
General Rule: cannot recover for pure economic loss.



HERE:

· it is the production of defective property not the damage of property.

· there never was a good building damaged by d’s negligence - result of d’s negligence was building a defective building in the first place.

· it is the loss of repair; as though getting broken car from GM, not car destroyed in acc.

· there is pure economic loss but b/c it was not consequential on damage to P’s property

· e.g Murphy v. Brentwood District Council: house approved by D, built shoddily, P sold it at loss

· since not dangerous, pure economic loss is simply defect in quality

· no recovery in tort, only in K

BUT......

- exception (as here): Danger: if it likely to cause injury or there is a threat to injury, then one can recover b/c better to prevent injuries.contractors who take part in the design and construction of a building will owe a duty in tort to subsequent purchasers of the building if it can be shown that it was foreseeable that a failure to take reasonable care would create defects that pose a substantial danger to the health and safety of the occupants.

· thus, reasonable costs of repairing the defects and putting the building back into a non-dangerous state are recoverable economic losses under the law of tort in Canada. 

· If damage non-dangerous, simply cosmetically unappealling, not recoverable.

Outstanding Issue: Contrast b/t defective and dangerous products

· Defective only, no tort liability, just K

· Dangerous, tort liability  - in Bird, can’t not use it to take away dangerousness, building are dangerous in and of themselves

· KEY: How differentiate b/t defective and dangerous

· In D v. S, which was it?

** Now the exception – proximity AND/OR  danger – may be eating up the rule of NO recovery 

SO, IF P’S DOESN’T SUSTAIN PROPERTY DAMAGE, MAY STILL RECOVER EVEN THOUGH NOT CONSEQUENTIAL PRIMA FACIE IN THAT EITHER THE DAMAGE WAS TO SOMEONE/SOMETHING SO PROXIMATE AS TO SUBSTITUTE AS SUSTAINING DAMAGE TO THEMSELVES OR IF THE DAMAGE LEAVES PROPERTY IN DANGEROUS SITUATION FROM DEFECTIVE PRODUCT.**

White v. Jones (1995): HOL - omission

Facts:
- lawyers negligent in providing a will and will is thus invalid.

- father wanted to give $ to his kids and before this was written into the will, father dies.

- kids sue the lawyers.

Issue:


· Does lawyer owe duty of care to potential beneficiaries? 

· What about fact that no one suffered loss, didn’t lose the $$ just promise?

· Is this more like Hedley Byrne (Statements) or like Norsk/Winnipeg (acts/omissions)?

Decision:
For plaintiff; duty is owed.

Ratio:

· a solicitor who undertakes to perform services for his client may be liable to his client for failure to exercise due care and skill in relation to the performance of those services not only in contract, but also in negligence under the principle in Hedley Burne on the basis of assumption of responsibility by the solicitor towards his client.

· they owe a duty in a professional capacity and should assume that the beneficiaries rely on them  - professional services.

· the fact that they do not have a contract with the lawyers is irrelevant.

Important Issues:

· Choose Hedley Byrne route over Norsk – but, where is the reliance? 

· this case is in line with Caparo - must show that d knew of the class who would use the info and that p would rely on the info.

· may not be any reliance b/c sometimes beneficiaries don’t even know that they are beneficiaries.

· if they do know, may rely on it by making investments - not smart b/c testator may decide to change the will.

· is this is a statement case or an act case? Why would it matter?

· the losses that follow differ and zone of liability differs - with an act, the zone of liability is larger..

· when lawyer gives advice, it can be considered a stmt and an act.

· If statement: son/daughter in limited class of reliance, but what about charities waiting for pledge?

· If act, wider catchbasin, charity likely included

· Zone of statements smaller than zone of acts
· Why no recovery in Caparo but here OK- b/c smaller, limited class of people

NERVOUS SHOCK

· need recognizable psychiatric illness

· court has fear of three things:


(1) prejudices of psychiatric illnesses (pple can feign them easily).

(2) proximity is easier shown in physical injuries than in psychiatric injuries.

(3) Indeterminate liability because hard to prove; analog to pure economic loss, harder to prove proximity

Example:  watching TV broadcast from Perth and you see your relative hurt in an accident.

· law says - if you’ve been stunned at seen of accident, you would recover.

· courts seem to be suggesting that you would not recover had you seen the accident on TV.

· law began by saying you had to have an imminent fear of your own safety  then said you only have to 
witness it directly  problem of rescuers.

· rescuers d/n witness the accident and were not personally in imminent danger  court brought in notion of “immediate aftermath”.

McLoughlin v. O’Brian (1983):

Facts:
- p is a mother and wife - one child was killed in a car accident caused by a negligent truck driver.


- she was not at the scene of the accident, but went to the hospital a few hours after.


- she brought an action against the truck driver.

Issue:
Should mother be allowed to recover even though she did not experience the shock as a direct result of witnessing the accident?

Decision:
For plaintiff.

Ratio:

· the nervous shock assumed to have been suffered by p had been the reasonably foreseeable result of the injuries to her family caused by the truck driver’s negligence.

· the mother had a very close proximity to the victims (i.e immediate family members were injured).

· p did not have to be at or near the scene of the accident - each case must be considered on the specific facts.

· many variables must be taken into account (pg. 414):

(1) the class of persons whose claim should be recognized (rel’p b/w p and those who have been injured).  

(2) the proximity of such persons to the accident - in time and space.

(3) the means by which the shock has been caused.

· courts say the closer the rel’p, the further away we’ll let the proximity go and vice-versa.

· if you witness the accident with your own senses, d/n have to have any rel’p.

Alcock v. Chief Constable of the South Yorkshire Police (1991):HOL

Facts:
- more pple than the stand can hold - police simply open the gates and let pple in.


- 95 pple killed and many more injured.


- the whole thing was televised, but there were no close-ups.


- police found liable for the deaths of the pple on the ground.


- 2 groups: some of the relatives were in the grounds, some were at home.

Issue:
Should there be recovery for nervous shock of relatives?

Decision:
For defendant; no recovery.

Reasons:

· unless there is special proof that the brothers were especially close, they were considered to be not close enough.

· NOT PROXIMATE ENOUGH; ONUS ON P TO SHOW PROXIMATE NATURE

· anyone not in the ground no recovery. 

· Those in ground - not close enough in class.

Ratio:

· Need to show recognizable psychiatric illness

· no matter how close the rel’p is, if you were not involved in the accident, no recovery.

· general rule: if seen on TV won’t recover B/C INTERVENING ACT, but can recover if show an exceptional circumstance.

· 3 elements to be considered in a nervous shock claim: 

(1) class of persons whose claims should be recognized; 

(2) the proximity of such persons to the accident – in time and space

(3) the means by which the shock has been caused.

Important Issues:

· before this, relatives would have had to show that they suffered from a recognizable psychiatric illness.

· this decision may have been driven by wanting to contain liability CONCERNS OF INDETERMINANT.
· could be argued that pple on ground could have seen less than those who saw it on TV.
· Also, b/c huge numbers of potential P’s, so want to draw the line early
TEST: COMBINATION OF CLOSE RELATIONSHIP WITH ORIGINALLY HARMED PERSON AND PROXIMITY TO THE ACTUAL HARM

SO, MOTHER FAR AWAY AND AFTER TIME IS SAME AS STRANGER WATCHING IMMEDIATELY.
Page v. Smith (1995):HOL like Coltic v. Gray with suicide after injury

Facts:
- p involved in an accident which aggravated his chronique fatigue syndrome.

- no-one is injured in the accident, but he is so susceptible and fragile that his condition worsened.

Issue:
In a case of injury resulting solely from nervous shock, must a plaintiff show that injury of such a type was foreseeable or is it sufficient to show that any personal injury was foreseeable?

Decision:
For plaintiff.

Ratio:

· test in every case ought to be whether the defendant can reasonably foresee that his conduct will expose the plaintiff to a risk of personal injury - the extent of the injury (physical or psychiatric) does not matter.

· provided personal injury was foreseeable as a result of the negligent act, nervous shock is recoverable.

· primary victim: question turns on whether the foreseeable injury is physical.

· secondary victim: question turns on whether foreseeable foreseeable injury is psychiatric.

Important Issues:

· if you can foresee any injury, you can recover - if this is true, it cancels out Wagon Mound b/c said you must foresee the specific injury.

· prof. thinks this may be part of remoteness.

· remoteness test: must foresee type of injury, but not extent or precise circumstances.

· thin skull rule: provided you can foresee the type of injury p suffered, the fact that they’ve got a thin skull means they can still recover.

EXPANDS HUGHES WHICH SAID DOESN’T MATTER HOW GOT THE INJURY (BURN), BUT THAT GETTING A BURN WAS RF. DOESN’T MATTER HOW CAME ABOUT, HOW BAD IT IS

PAGE SAYS THAT NOT JUST TYPE OF INJURY, BUT ANY PERSONAL INJURY IF RF FROM NEGLIGENT ACT. DOESN’T MATTER HOW CAME ABOUT, HOW BAD IT IS

INTENTIONAL TORTS & INFORMED CONSENT

· tended to arise in area of medical malpractice - relations b/w doctors and patients.

· 3 situations which can arise:

(1) if someone performs an operation w/out consent of the person being operated upon , there is a crime of assault and a tort of assault (even if there is no damage).

(2) negligence - there is consent, but p is injured and they can sue doctor for negligence provided a breach of the standard of care has occurred.

(3) consent is given - there has been a non-negligent performance of the operation, but there is damage.  May have a claim for informed consent - you may not have been informed of the risks involved in the operation; if you had, you may have not proceeded.

Reibl v. Hughes (1980) SCC

Facts:  Individual has an operation and suffers from a stroke later b/c of the operation, not aware of the risk (10% chance), and states would not have had the operation had he known the risk b/c lost his last year to qualify for full retirement.

Issue:   

· Was there an immediate chance of death or stroke without the operation?

· what would a reasonable person have done, had he known all the risks?

· How specific does the information have to be to satisfy ‘informed consent’?

Decision:
-plaintiff had no immediate reason for operation t/f entitled to recovery.

Ratio:


If negligent, no informed consent issue, may just affect damages. 

Can only address informed consent if no negligence

· doctors must inform the patients of 1 material risks; not common, everyday occurences

·  2 extent of risks and  3 consequence of those risks i.e. 5% of risk v. 5% risk of numbness

· 4 extent of risks of not having the procedure

· similar to Lambert v. Lastoplex, have to warn consumers/patients of risks

· if patient incapable of making informed decision, can withhold information about the risk since can’t weigh risk in rational manner

Causation – what would you have agreed to had you been told, and didn’t know that the operation would go wrong? have to show failure to provide information caused the injury

· Modified Objective  Standard of a reasonable person, no longer professional medical standards

· had reasonable man known of risks in this situation, would have had operation?

· similar to ter Neuzen, regarding how much information from Dr. to patient

MATERIAL RISKS = OBJECTIVE TEST = WOULD A R.PERSON THINK THESE ARE MATERIAL

CAUSATION TEST = MODIFIED OBJECTIVE TEST = WOULD A RE.PERSON IN THIS SITUATION STILL HAVE THE PROCEDURE KNOWING ALL MATERIAL RISKS.

CAUSATION IS THE LAST DEFENSE OF THE D IF FAILED ANY OF 4 TESTS
Hollis & Dow Corning Corp. (1995) SCC

Facts:
plaintiff receives defective breast implants which cause serious injuries.

Issue:


· Is the manufacturer responsible for the defective implants even though the doctor actually conducted the procedure?

Decision:
· in favour of the plaintiff, manufacturer held liable-had duty to warn the doctor

Ratio:


Duty to Warn

· it is the manufacturer’s primary duty to warn the end consumer

· the duty to warn the patient is a continuing duty and does not stop at any time

· an exception is a “learned intermediary rule”

· this rule applies when the product is administered by someone other than the company.

·  Manu satisfied duty to warn by warning LI, but only if the information is of technical nature and the person administering the product has as much info as the company.

duty by manufacturer to give clear, complete and current warning to the consumer or Learned Intermediary

· just b/c applied LI rule, doesn’t mean Dow off the hookdidn’t adequately warn the Dr.

DUTY TO WARN ONLY FOR NON-NEGLIGENT ACTIONS/PRODUCTS SINCE IF NEGLIGENT, DOESN’T MATTER IF WARNED SINCE THE CLAIM IS ON THE NEGLIGENT PRODUCT NOT THE APPLICABLE WARNING

Causation

Majority: J. Laforest’s argument:  

· applies the Modified Objective Test b/w doctor and patient & 

· Subjective Test for pharmaceutical products-but could be applied to other products as long as one can show that that particular product lead the particular injury.

· courts respond to the company’s argument that the doctor would not have warned anyway (so, who cares about the subjective test results), by saying that if you didn’t provide the warning then you are liable and you cannot rely on someone else’s possible negligence.

Dissent:  makes a policy argument

· must use the modified objective test b/c the subjective test not appropriate, b/c then all the patient has to do is say that if they were properly warned, they would not have proceeded with the procedure.

· P needs to full proof of causation – have to show that had Dow passed on info to Dr, the Dr. would’ve warned her, 

· If Dr. wouldn’t pass on information, no certainity the Dow’s failure caused injuries.

· But could be like the idiot case Bradford v. Kanellos; if RF that middleman would act negligently, shouldn’t you watch for it.

· Majority said not an issue, once prove liability, causation estl, recovery

NONFEASANCE - OMISSIONS

As per the law, there is no duty to rescue b/c then it would open the category to who is obligated to act.  Individuals comprise society, we have obligations to ourselves and others, if we put them at risk, then we are obligated to rescue-imposing obligations leads less people willing to do anything.

----------------------------------------------------------------------------------------------------------
Nonfeasance








Malfeasance

-no liability








-full liability

-risk is not created but may have been increased
-creation of risk attributable to defendant

-omissions
-omission creates risk
Union Pacific v. Cappier (1903)

Facts:
-mother suing for damages b/c son run over by train in error and did not take proper steps to rescue him or mitigate his injuries by failing to call a surgeon or to assist him after the accident.

Issue:
-Were the employees obligated to act even though injuries caused by the victim’s own negligence?

Decision:
Judgement for the railway company-no duty to act.

Ratio:


· When the acts of a trespasser himself result in his injury, where his own negligent conduct is alone the cause, those in charge of the instrument which inflicted the hurt, being innocent of wrongdoing, are not blamable in law if they neglect to administer to the sufferings of him whose wounds we might say were self-imposed.

-there is no duty for one to act to rescue one in peril as long as one did not cause the peril.

3 Situations where there is a duty to act-i.e. Liable for nonfeasance:

1. Negligently Created Peril

- One negligently creates the peril, then there is a duty to rescue i.e. if you are responsible for the situation where someone needs to be rescued then you have the duty to rescue them.

2. Beginning of Rescue

· If one assumes the responsibility of a rescue, then one is under a duty to continue it.  An objective standard is applied.

· Harrison v. BRB ; if negligent rescue, liable since assumed responsibility.

3. Special Relationships

- In special relationships, such relationships impose a duty to act and failure to act results in liability even though one did not create that risk, there is a duty to protect others from harm.e.g.  maybe if own the lake person is drowning in

Oke v. Weide Transport

· killed by metal spike left by original driver who had non-negligent accident and didn’t remove pole.

· No liability; unforeseeable accident, so not responsible to clean it up. 

Horsley v. MacLaren (1971):SCC

Facts:  guest fell into lake while taking a cruise, P. attempted to rescue but died himself.  His family brings forward this suit to hold the owner of the boat liable for the death of Horsley.  MacLaren did attempt his rescue, however, his rescue measures were negligent.

Issue:
- Does the boat owner owe liability to the rescuer Horsley?

Decision:
For D

Ratio:


· Non-negligent rescue originally, so need for P to dive in.

· If negligent, maybe ; since created further peril to warrant P to help

Dissent:  -there is a duty owed by the D. to the P.

Dissent argument:  

· MacLaren was not a random rescuer – social relationship

· he was under a legal duty to take reasonable care for their safety.  

· He negligently rescued the fallen person, so induced P to dive in.

1) If negligently created a peril, you are under obligation to rescue 

2) If negligently created a peril, will be liable to rescuers

3) Even if non-negligence in creating peril, if under Special Relationship, obliged to rescue

· here is where H. v. M found

EITHER NEGLIGENT IN RESCUE, SO LIABLE OR NON-NEGLIGENT BUT SPECIAL RELATIONSHIP SO LIABLE

Crocker v. Sundance Resorts (1988):SCC ALSO STANDARD OF CARE

Facts:
-man hurt while drunk during a competition at the ski resort, and although questioned a couple of times by the organizers still allowed to compete.


-disclaimer on the entry form but not brought to the P’s attention


-D not only allowed him to compete while drunk but actually provided the alcohol, and thereby extending the risk.

Issue:
Did the resort owe a duty of care to Crocker in his state of self-induced intoxication?

Decision:
Duty owed by resort but damages to Crocker reduced by contributory negligence.

Ratio:
-the resort’s omission of duty to monitor the conduct of others created a risk-a special relationship existed b/c he consumed the alcohol on their premises, and they are making money from the venture.


-referred to Jordan House v. Menow case-where SCC decided the bar owed a duty of care to the P b/c he became drunk at their bar, had a duty to act reasonable to ensure no harm would come to him.

Depue v. Flatau (1907):US

Facts:
P became ill while having dinner at the D’s house; D declined the P’s request to stay overnight-P froze in the night and serious injuries caused.

Issue:
Did the D owe a duty of care to allow the P to stay overnight in light of his ill health?

Decision:
duty owed

Ratio:
-although D’s under no contract obligation to minister to P in his distress-but humanity requires that he be not exposed in his helpless condition to the merciless elements.


-in light of the fact they had knowledge of P’s condition-their act of sending him out to make his way the best he could was wrongful and rendered them liable.

Public Authorities

Just v. R in BC (1989):SCC

Facts:
P and daughter travelling to Whistler B.C.-stuck in traffic and hit by a Boulder killing daughter and injuring father.

Issue:
Did the public authority of B.C. owe a duty of care to the P in ensuring the highway was free of boulders?

Decision:
new trial ordered

Ratio:
-there is a duty of care for the safety of individuals unless there has been a policy decision of the execution of operations; distinguish b/w Policy and Operational decisions.

· can’t check every road for every boulder w/in budget restrictions

· J. Cory-decides there is a duty of care but b/c of policy decisions liability not imposed in light of fact the cost of liability would be astronomical.

· Check legislation; what is the public authorities’ responsibility

· are they permitted to perform this function

· are they empowered

· are they required/exempted

- exempt from duty if modified on basis of policy decision 

· unless a statute of care exempts liability, the government will owe a duty but the standard of care will vary in light of all surrounding circumstances including budgetary constraints and the availability of qualified personnel and equipment b/c budgetary matters are policy and courts cannot go behind policy decisions.

· In the set-up, did BC meet their standard of care?

· Sent back; with this consideration (duty and standard of care) now retry

· b/c this was a heavily traveled road-req’t for the gov’t to ensure safety.

· contrast to Hargrave v. Goldman – where landowner has to put out fire b/f lits neighbors land, since w/in cost measure, and reasonably easy

· compare to Brown: no liability here since localized decision to keep summer schedule and ice not cleared qualifies as policy decision (not operational) 

Refer to Stovin Case & Jane Doe Case:


-courts found in the Jane Doe case that the police did owe a duty of care to the discreet group of women that was easily identified and they could have been warned accordingly.


-a special relationship existed b/c small group of potential victims, easily identifiable group to warn, and the risk could have been eliminated at a very small cost.-similar to Hollis, failure to warn then the courts are not very likely to look at causation.

VICARIOUS LIABILITY

Vicarious liability is not about strict liability but one of its dimensions is about strict liability

Employers held strictly liable for the action of their employees when 3 criteria are satisfied:

(1)
employee has committed a tort-likely a tort of negligence.

(2)
Person committing the tort has to be an employee –diff than inde contract


- taxi driver (contractor) vs. chauffeur (employee)

(3)
Employer liable only if the tort occurred when in the course of employment.

*strictly liable = then reasonableness not a defense; and liable on basis of the facts.

Recall:  London Drugs

(1)
VL regime allows the P to obtain compensation from someone who is financially capable of satisfying a judgement.

(2)
A person, typically a corp., who employs others to advance its own economic interest should in fairness be placed under a corresponding liability for losses incurred in the course of the enterprise.

(3)
Regime promotes a wide distribution of tort losses since the employer is a most suitable channel for passing them on throughout liability insurance and higher prices.

(4)
VL is also a coherent doctrine from perspective of deterrence.

Test to determine if employee:

(1)
Is the employee a cog in the D’s organization machinery;

(2)
Is an integral part of the business.

Independent Contractors-diminishes liability for the employer; but negligent liability can be imposed in the following circumstances:

(1)
Negligence of the employer in selecting, instructing, or supervising the contractor;

(2)
Nondelegable duties of the employer, arising out of some relation toward the public or the particular P;

(3)
Work which is specially, peculiarly or inherently dangerous.

If someone is doing an unauthorized act then company not liable; but if mode unauthorized but employee performing the duties of employment then employer is liable.

· authorized act performed poorly or unauthorized act performed

Jones v. Hart (1698)

Facts:
D’s servant lost the P’s goods

Issue:
Does the D owe a duty of care for his servant’s negligence?

Decision:
Duty owed.

Ratio:
-for whoever employs another, is answerable for him, and undertakes for his care to all that make use of him-the act of a servant is the act of his master, where he acts by authority of the master.

Ira Bushey v. U.S. (1968)

Facts:
-seaman drunk dislodges the ship damaging the drydock wall.

Issue:
-Was the seaman in the scope of duty (employment) when he dislodged the ship and causing the damages.

Decision:
damages owed.

Ratio:
-the seaman’s conduct was not so unforeseeable as to make it unfair to charge the government with responsibility.


-the foresight that should impel the prudent man to take precautions is not the same measure as that be which should perceive the harm likely to flow from his long-run activity in spite of all reasonable precautions on his own part.


-the risk of seamen going and coming from the dock might cause damage to the drydock is enough to make it fair that the enterprise bear the loss.

REPLACEMENT OF TORT LAW

Recall:  Evil Deity at the beginning of the term: about trading 5 people of the class for anything you want:

1. substance of the deal is you can get what you most want in return for 5; tort law does this bargain all the time without giving you what you want most instead gives you breast implants etc.-if you make products of certain standards there will be injuries and people may die-those who die carry the loss for the community. -on one side money and on the other side injury or death

· people should probably get some control over their fate-in tort law, somebody else makes the choice somewhere on your behalf

a) judiciary system-they don’t pretend to understand what people want and bury their heads in cases and decide the present case on the facts to impact the future-delegate authority to creators of risk and not to those exposed to the risk;  that is, level of safety of products decided by people who make the products; sometimes, the risk creators are also exposed to the risk as well (overlap in categories)

i) for negligent tort law-you will be given incentives to avoid the risk but not required; but if you injure people out there then it not necessarily that something will happen to you; burden of persuading that they deserve compensation lies on the P-any doubts go against the injured party.

ii) P must invest monies to bring forth a claim-risk what they have; not worthwhile if you suffer a low level injury-if you suffer injuries under $10000 no great incentive to sue b/c the cost of suit could be higher-if you win, you get a large part of the cost back but if you lose then pay your own as well as the D’s legal costs (should be approximately 75% certain of winning the suit)

iii) If we want people to have incentive to have safe products then we want manufacturers to factor in that cost and internalize the cost of injury-effect the safety of the product is to reduce safety b/c they will get away with injuring 5 people instead of one.

iv) For example, nine out of 10 medical malpractice cases go unclaimed but the patient’s either assume the drugs did not work or do not have the information to bring forth the claim and the places where they are supposed to get the information from have their own interests to protect.

v) D’s better informed, better aware of risks and involved in litigation more so than P-litigation costs are tax deductible for businesses; also, they can strategize of which cases to defend.

vi) Are the Mrs. Donoghue better protected now b/c of tort law or despite tort law?

Critiques of Tort Law:

Recall example of 10 babies-all babies suffer same injuries, but in different ways and different backgrounds, therefore, different damages.

· Damages:  Some get nothing b/c parents either not be able to sue or not aware that they have an action or maybe D has no money or waiver signed etc.-other hurdles may be causation (connecting sources of risk with injuries)-if in doubt whether the D caused the P’s injuries then decision generally against the P.

· Cases seem to swing on small facts-slight variations in evidence and fact leads to very different results b/w two different P’s.

· Duty of Care:  we assume people should know their rights b/c it’s complicated;  deciding on duty of care depends and varies on the kind of injury suffered ex. Physical injury v. economic loss-duty of care may be owed for some things but not for others.

· All these complications do not work in favour of P’s.

· Standard of Care that D’s must engage in?  --much depends on customary practices of that field but who defines the general standard of care?  THE DEFENDANTS, OF COURSE-general assumption that they do ensure safety in determining standards.

· Causation:  The less safe D’s are not internalizing the cost of torts they are causing, therefore, it is in the general interests for the D’s to maintain the safety standard-they have to show that the custom is reasonable.

· Remoteness:  if the law is supposed to organized then who knows who could be responsible-Rc. Lamb case:  squatters in a house; Wagonmound Case-everything hinges on small differences which are crucial in determining whether someone gets full compensation or none at all.  Are we being fair to the P’s or the D’s?  

· Defenses-on one side we have the negligent D’s, but then claims reduced on basis on volunti (knowingly chosen to give up their legal rights-then this is fair) ex. Ribel & Hughes-you can only to have said fully consent when you have full information.

· Does signing a disclaimer mean the P have knowledge ex. Crocker case-therefore, defenses are anti-P.  Also, these reduction in claims result in punishing the P for contributory negligence.

· Is tort law any good as a deterrent?

· How do you stop future negligence?

· The only deterrent many cases is higher premiums-b/c most people have insurance for liability, therefore, do not internalize the cost of insurance.

· Can’t pinpoint particular D’s:  for example, to deter bad drivers-not insure them; might affect a particular industry.

· Tort Law is supposed to:

a) compensation:  who are the people that deserve to be compensated.

-are damages good compensators; value of damages important.

b) why should the damages should be received from that D-i.e. should the defendant have to pay for those damages?

c) Should we have two different systems dealing with two different problems: one to compensate deserving victims and the other to regulate safety regulations managing deterrence;  Tort law does not do a good job on either.

· Process of Tort Law:

· Cost to the system-ex. Doctors all insured through one company in Canada depending on the doctors’ specialization; most of the money of insurance goes to defending the claims made by plaintiff’s and balance goes to paying the plaintiff’s-one clear beneficiary from this system = lawyers b/c taking over 50 cents on every dollar.  **Perhaps better system with lower premiums, less to lawyers and balance to plaintiffs-example, no fault scheme for those injured in hospitals-more distributive justice so that everybody gets something rather than only one gets a substantial amount.

· Tort law is so inefficient that doctors could be making a mistake all the time but b/c of low probability of success not being sued.

· What is a livable level of compensation?-forms a standard and if you need more than that then you can have personal insurance.

*but this may lead to higher administration costs; and public system not very efficient.

*Not which is the best system:  but rather, which is the least worst system?

*It all depends on what you think tort law is supposed to be doing?

No-Fault Scheme:

-may be progress-better people get compensated for their injury

-but this system still does not allow the potential victim in control the level of risk; it simply says that we will compensate you but still control that risk.

-better system if potential victims can control the level of risk exposed to - issue of consent.

-people should know of the risks involved not of a negligent act but rather of risks involved in the non-negligent act. 

Products and services:  aim is not to get rid of risk; that people should get a choice of whether to engage in more or less risk.


-currently warn of dangers involved in using the product but not of the risk involved.


-Who controls the risk ex. Tobacco companies-we could make them liable for failure to provide the risk, incentive for manufacturer to work out that risk-10-15 years ago, ignorance was bliss.


-Many critics disagree about where Tort Law should go but do agree that Tort Law does not do what it should, the only beneficiaries of the current system are the lawyers.

1. pure economic loss

2. neg misrepr

3. legal ethics

4. physical damage w/ odour

5. pope – remoteness, causation

6. after WM2, why not WM1 recover

7. volenti and illegality
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