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Duty of Care

· Duty of care – relief is not available unless the court is satisfied that he defendant was under a legal obligation to exercise care with respect to the plaintiff’s interests

General Test

M’Alister (Donoghue) v. Stevenson
· Snail in bottle of ginger beer
· Duty of care in negligence actions is based on a relationship of proximity 

· How does Lord Atkins frame test for when the duty of care is going to be imposed?

· Take reasonable care to avoid acts or omissions you can reasonably foresee would be likely to injury your neighbor 

· Who is your neighbor in law?

· Persons clearly affected by act that you would reasonably contemplate 

· This duty of care is related to the proximity of persons – proximity doesn’t just mean in physical sense

· Such close and direct relation that the act would know to directly affect them – central to proximity is reasonable foreseeabilty – a reasonable person would foresee that action would affect the person  - does not mean that this individual plaintiff would be in the defendant’s contemplation – it is enough that a class of persons would be in the persons contemplation 

· The duty here: manufacturer selling product in circumstances where he knows that there will be no intermediate inspection and knowing that if he doesn’t take reasonable care the product could injury the consumer, the manufacturer takes owes consumer a duty to take reasonable care to ensure that the product doesn’t contain defect that will harm

Anns and the Supreme Court of Canada

· Anns test was adopted in Canada in Kamloops v. Nielsen
· The test:

· Is there a sufficient relationship of proximity in that the wrongdoer would reasonably contemplate that his carelessness may be likely to cause damage?  If so, prima facie duty of care exists.

· Is there policy consideration which ought to negate that duty?

Cooper v. Hobart
· Facts: Plaintiff sued defendant (registrar of Mortgage Brokers) for negligence – said if D acted more quickly in suspending license and warned plaintiff investor that company was under investigation she wouldn’t have suffered the same loss 

· Court reaffirmed Anns test and highlights the role of policy concerns
· First stage of Anns test: (1) was the harm that occurred a reasonably foreseeable consequence of the defendants act? (foreseeability must be supplemented by proximity) (2) Are there reasons, notwithstanding the proximity between the parties established in the first part of this test, that tort liability should not be recognized here?

· If foreseeability and proximity are established at the first stage, a prima facie duty of care arises

· In this case, factor in policy considerations in 1st stage of proximity 

· Proximity – revives the use of categories – (1) used in the authorities to characterize the type of relationship in which a duty of care may arise (2) that sufficiently proximate relationships are identified through the use of categories
· Defining a relationship may involve looking at expectations, reliance, etc. (factors that may be important when analyzing proximity)

· In this case, the statute does not impose a duty of care on Registrar – duty is to the public rather than individual investors 
· Second Stage of Anns Test: Residual policy considerations that may negate the duty of care

· Policy and quasi-judicial elements that would negate duty of care (if it existed)


· Registrar is not simply carrying out predetermined policy, but deciding as an agent of executive branch, what policy should be (distinction between government policy and execution of policy)

· Registrar must act fairly and judicially in removing a brokers license

Odhavji v. Woodhouse 

· Odhavji fatally shot by officers 

· Plaintiff alleged the defendant officers intentionally breached their statutory obligation to cooperate fully with the SIU investigation → brought action against their various superiors for failure to ensure cooperation → lack of thorough investigation caused plaintiffs to suffer  mental distress, anger, depression, and anxiety

· Application of Anns Test

· Police Chief Boothby

· Need more than just foreseeability

· Direct causal link between alleged misconduct and complained harm (direct supervision of officers); statutory obligations of test; members of public would reasonably expect chief to be mindful of injuries that arise out of misconduct 

· Satisfies first stage of Anns test

· Toronto Police Services Board

· Regardless of foreseeability, not a relationship of proximity

· Lack of close causal connection – not involved in day to day conduct of offices, implements general policy

· No statutory obligation to ensure members cooperate with the Board

· No duty

· The Province

· Insufficient proximity – not directly involved in day to day conduct & under no statutory obligation

Bella v. Young
· Professor reported student to Child Protection Services because of essay → plaintiff was red flagged as potential child abuser → plaintiff brought action against professor, director, and university

· Trial judge found in favour of plaintiff → CA said action was barred by Child Welfare Act that serves to protect informants → plaintiff appealed 

· Analysis 

· Obliged to have a reasonable cause to make a report to CPS
· Issue – was there evidence to which the jury, properly instructed, could conclude as it did?  There was sufficient evidence to permit jury to find a breach of duty and a causal connection between breach of duty and harm
· Respondent argues that the duty of care is negated by the Child Welfare Act
· Court dismisses this claim because respondent acted on speculation -  not reasonable cause – person suspected of abuse is protected by the inclusion of a “reasonable cause” standard
· Appeal allowed 
Foreseeable Risk of Injury

· If case falls within an existing category, duty of care will apply on the facts.  If it does not fall within an existing category, the court will apply the Anns test

· Three main factors in Anns: (1)reasonable foreseeability  (2) proximity (3) residual policy considerations 

· Was it reasonably foreseeable to a person in the defendant’s position that carelessness of his part could create a (1) risk of injury (2) to the plaintiff

Moule v. Elec. Power Comm’n
· Boy climbed up tree crossed a platform to another tree (with wires above) and got electrocuted

· Would a reasonable person reasonably foresee that the presence of these wire may harm members of the public

· The defendant should not be held guilty of negligence for not having foreseen the possibility of the occurrences of such an unlikely event 

Foreseeable Plaintiff Test

· Palsgraf v. Long Island Ry. Co.
· Man jumping onto moving train was about to fall → guards helped him and a package was dislodged which contained explosives → explosion through down scales and hit plaintiff standing on platform

· *The conduct of the defendant’s guard, if wrong in its relation to the holder of the holder of the package, was not a wrong in relation to the plaintiff 

· Plaintiff must show a wrong to herself (the risk reasonably to be perceived is a risk to another or to others within the range of apprehension)

· There is no negligence unless there is in the particular case a legal duty to take care and this duty must be one which is owed to the plaintiff himself and not merely to others 

· **if someone is outside the foreseeable radius of danger, you don’t owe them a duty of care** Doesn’t mean that the individual plaintiff must be foreseeable, but rather the plaintiff belonged to a class of persons foreseeably at risk
· Dissent – duty to the world at large to refrain from acts that may unreasonably threaten the safety of others

Nonfeasance: Duty of Affirmative Action
· Misfeasance (positive acts ) vs. nonfeasance (failure to act)

· As a general rule, courts have been willing to impose liability for losses caused by misfeasance as opposed to nonfeasance (however duties of affirmative action have been recognized in limited form where there is a special relationship or if the defendant had a contractual or statutory obligation to intervene)

Duty to Rescue 

Osterlind v. Hill
· Facts: defendant rented canoe to Osterlind when he was intoxicated and provided a frail and dangerous canoe → canoe overturned and Osterlind held on to canoe and called for help for half an hour → defendant heard and ignored

· Defendant violated no legal duty in renting canoe to man in the condition of the plaintiff → failure of the defendant to respond to cries is immaterial
Matthews v. Maclaren; Horsley v. Maclaren
· Facts: defendant invited Matthews &Horsely on boat → Mathews fell over board →Matthews was unconscious → Horsely dived into save → Horsey was picked up but could not be resuscitated → expert testified that Horsey died from shock or cardiac failure because of sudden immersion into water → Matthews body was never found 

· Issue: Whether there existed a legal duty on the part of the defendant to come to the rescue of a passenger who fell overboard by reason of his own carelessness, and without any negligence on the part of the defendant or any person for whom the defendant would be vicariously responsible?

· Rules:

· General rule - no duty to come to the rescue of a person in peril from a source completely unrelated to the defendant even where little risk would be involved in assisting

· Quasi-contractual duty extends to certain relations (employer and employee, carrier and passenger, occupier and his lawful visitors)

· If defendant attempts to aid him/takes control of the situation, he is regarded as entering voluntarily into a relation of responsibility and hence assuming a duty.  Thereafter he will be liable for any failure to use reasonable care in dealing with him, until the emergency has ended particularly until if he abandons him in a position of danger 

· Analysis: 

· Quasi-contractual duty should extend to a carrier to his passenger in peril – should require legal duty to aid and rescue 

· What is the standard of conduct applicable in the performance of such duty?  What would a reasonable boat operator do in the circumstances, attributing to such a person the reasonable skill and experience required of the master of a cabin cruiser?  Use of experts
· Defendant did adopt the wrong procedure and was negligent, but must also prove causation

· Plaintiff must prove by a preponderance of evidence that the defendant’s negligence was the effective cause of Matthews death 

· Was not cause of death – would have died anyways (immediately from shock)

· Conclusion

· While defendant did owe passengers a duty, his negligence was not a cause of Matthews’ death and there can be no liability 

Duty to control the Conduct of Others
Crocker v. Sundance Northwest Resorts Ltd. (Liability for the Intoxicated)
· Facts: Crocker & friend decided to enter competition at Sundance → signed up at bar after drinking and signed waiver form → drank large quantities of alcohol and during race, Crocker injured neck and was rendered a quadriplegic 
· Issue: Did the ski resort have a positive duty at law to take certain steps to prevent a visibly intoxicated person fro competing in the resort’s dangerous tubing competition?
· Rule: **One is under a duty not to place another person in a position where it is foreseeable that that person could suffer injury** – The plaintiff’s inability to handle the situation in which he or she has been placed is an element in determining the how foreseeable the injury is
· Analysis:
· Duty of Care:
· Jordon House v. Menow - 
· There is a special relationship bec Courts have held that a tavern owed a duty of care to its intoxicated patrol in that there was a proximate relationship (inviter-invitee) and the harm is reasonably foreseeable by reason of what the hotel did (throwing Menow out) and what they failed to do (in not taking preventative measures)
· Note common thread in rule**ause Sundance sets up event for commercial purposes and knowledge that the plaintiff was drunk 

· Sundance was subject to a duty to Crocker to take all reasonable steps to prevent him from entering into competition
· Sundance failed to meet standard of care (numerous steps were open to Sundance to dissuade Crocker from competing & none of these would have imposed a serious burden) & causation was also established 
· Voluntary Assumption of Risk defense –only applies to situations where the plaintiff has assumed both the physical and legal risk involved in the activity 
· Conclusion: Trial judgment restored (Crocker held only 25% contributory negligent)
Stewart v. Pettie
· Facts: 2 sisters in law and husbands attended show → Stuart Pettie and Keith Stewart drinking → wives had no alcohol →Pettie drove home → accident, Gillian Stewart who was not wearing a seatbelt was thrown from care and quadriplegic 

· Issue: Was Mayfield Investments Ltd. negligent in failing to take any steps to ensure that Stuart Pettie did not drive after leaving Stage West?  Do commercial hosts owe a duty of care to third parties who may be injured by intoxicated guests?

· Rule: 

· General rule that commercial vendors of alcohol owe a general duty of care to person who can be expected to use highways 

· Mere existence of special relationship does not permit the imposition of a positive duty to act, must be foreseeability of risk
· Analysis:

· Risk to third parties from the patron’s intoxicated driving is real and foreseeable & sufficient degree of proximity that a duty of care existed between them (Duty of care to control conduct of others in special circumstances extends to third parties)
· Duty of care arise because Gillian Steward was a member of a class of persons who could be expected to be on a highway – it is this class of persons to whom the duty of care is owed – it clearly ought to be in that reasonable contemplation of such people that carelessness on their part might cause injury to such third parties 

· Standard of Care

· Liability was argued on 2 grounds of negligence: (1) Mayfield served Pettie past the point of intoxication (2) failed to take reasonable steps to prevent harm from coming to himself or a third person once he was intoxicated
· Court rejected first – not showing signs of intoxication and this along can’t ground liability
· Lower court decisions hold tat a special relationship exits between beverage rooms and members of the motoring public – will be liable to injured party if failed to take adequate steps to prevent an injured person from driving 
· Mere existence of special relationship does not permit the imposition of a positive duty to act, must be foreseeability of risk
· In this case, there wasn’t foreseeability of risk – reasonable for Mayfield to assume one of the 2 sober people would be driving and that intervention wasn’t necessary 
· Absence of proof of causation – gap in evidence of whether wives would have come to different conclusion whether Mayfield intervened– must prove
Notes (S111):

· S.39 of the Liquor License Act – holds sellers of liquor liable for injuries to third person or third person’s property if the risk was reasonably foreseeable 
Hunt v. Sutton Group Incentive Realty Inc.
· Hunt at work party → drove to another bar  → roads were slippery and she got into accident and suffered injuries
· Employer owes a duty of care to an employee to safeguard the employee from harm
· Employer ought to have anticipated the possible harm & breached the standard of care
· Causation – found that plaintiff’s degree of intoxication played a major role – this was NOT the appropriate question – appropriate question is whether the employer’s negligence caused the accident
Prevost v. Vetter *Settled, don’t know final outcome*
· Raises issues with regard to scope of social host liability
· Facts: Son drinking when parents were asleep  → police came  → woke up parents and told them his friends had to leave  → parents went back to sleep  → Prevost got into car with drunk 18 year old and was seriously injured 
· Issue: Did Vetter’s Parents owe a duty of care and was this breached?
· Analysis/Decision (overtaken a little bit in Childs)
· By creating a dangerous situation by permitting in their home minors during, Vetters had a duty to protect the minors from the potential danger of driving under the influence of alcohol
· Had Vetters not woken up, would not have been liable, but they did- shouldn’t have left son to handle the situation
· Causation – had ms. Vetter seen the driver, she would not have let her drive and the injuries to the plaintiff would have been prevented
· This judgment was overruled 
·  In order to owe a duty of care had to be reasonably foreseeable that the person would drive
Childs v. Desormeaux 

· Facts: Desormeaux had BYOB party and intoxicated guest drove home and hit Childs 

· Issue: Do social hosts who invite guests to an event where alcohol is served owe a legal duty of care to third parties who may be injured by intoxicated guests?

· Analysis:

· Situations of commercial hosts differs from social for three reasons:

· Commercial hosts have more of a capacity to monitor drinking

· Sale and consumption of alcohol is regulated by legislature

· Contractual relationship between tavern keeping server and patron

· Nonfeasance vs. Misfeasance - Where the conduct alleged is the defendant’s failure to act, foreseeability is alone is not sufficient to establish a duty of care, must also look to nature of relationship (must have special relationship of proximity)
· 3 situations have been identified by courts:

· Where defendant intentionally attracts or invites third parties to an inherent and obvious risk that he or she creates or controls (i.e captain of boat and guests/operator of dangerous innertube sliding competition)

· Paternalistic relationships of supervision and control (parent-child/teacher-student)

· Where defendant either exercises a pubic function or engages in commercial enterprise that includes implied responsibilities to the pubic at large

· Childs doesn’t apply to any of these circumstances (no proximity in this case)
Jane Doe v. Metro Toronto Commissioners of Police (Duty to prevent crime & protect others)

· Facts: Plaintiff sued police after she was attacked by serial rapist who had raped 4 other women in similar situations → plaintiff sued based on a failure to warn
· Issue: Do policy have a duty to warn?
· Analysis:
· Satisfied on evidence that a meaningful warning could and should have been given to women who were at particular risk 
· Satisfied on the evidence that had Ms. Doe been aware of serial rapist she would have taken steps to protect herself and those steps probably would have prevented her from being raped
· Police are under statutory obligation to prevent crime and at common law they owe a duty to protect life and property 
· Eminently foreseeable that the rapist would strike again and cause harm to another victim – there was a foreseeability of risk & special relationship of proximity exists (plaintiff within small group of victims)
· Plaintiff established a private law duty of care – plaintiff awarded damages 
 Notes and Questions – P.288
· Courts have begun to impose affirmative duties on private citizens to prevent crime (i.e. landlords held liable to tenants for injuries caused by attackers who gained access because of inadequate security)

· Many causes concerning duty to protect children from physical and sexual abuse

· Tarasoff v. Regents of the University of California

· Patient told psychologist he intended to kill former girlfriend → psychologists concluded he was dangerous and told police → neither family nor woman were warned → family sued for failure to warn

· Court emphasized that he confidentiality obligation to the patient ends when the public peril begins

Special Duties of Care

Duty of Care Owed to Rescuers

Horsey v. MacLaren
· Issue: Did MacLaren also owe a duty of care to Horsey, another gratuitous passenger, who died while attempting to rescue Matthews

· Videan v. British Transport Commission – if a person by his fault creates a situation of peril, he must answer for it to any person who attempts to rescue the person who is in danger.  If rescuer is killer or injured, he can recover damages from the one whose fault has been the cause of it

· Situation of peril was not created by MacLaren

· Any duty owing to Horsey, must stem from the fact that a new situation of peril was created by MacLaren’s negligence in rescuing Matthews which induced Horsey to act as he did 

· **MacLaren will only be held liable if Horsey was induced to risk own life by diving in after him by the defendant through his negligible rescue of Matthews**
· Although procedure followed by MacLaren was not most highly recommended one, I do not think that the evidence justifies the finding that any fault of his induced Horsley to risk his life by diving as he did 

Duties Owed to the Unborn

· Preconception Tort – when a person suffers a disability that can be traced to the effects on his or her parents of the defendant’s negligent conduct prior to the person’s conception

· Prenatal Tort – negligence during a woman’s pregnancy harms the fetus 

· Wrongful Life (claim on behalf of child) and Wrongful Birth (claim on behalf of parents)– negligent failures to provide women with full information regarding the risks they face of giving birth to children with disabilities 

· Courts have not accepted wrongful life claims; more willing to entertain wrongful birth claims

· Wrongful Conception or Wrongful Pregnancy – What damages should be awarded to parents if a healthy child is born following a negligently performed sterilization or abortion procedure?

Dobson v. Dobson
· Facts: Appellant (Cynthia Dobson) was pregnant collision caused injury and resulted in birth of her son with mental and physical impairment → son’s grandfather initiated action on his behalf against mother for negligent driving

· Issue: whether a mother should be liable in tort for damages to her child arising from a prenatal negligent act which allegedly injured her fetus?

· Rules:

· Montreal Tramways – if a child after birth has no right of action for pre-natal injuries, we have a wrong inflicted for which there is no remedy

· Duval v. Seguin – if a driver drives on a highway without due care for other users it is foreseeable that some of the other users of the highway will be pregnant women and that a child may be injured.  Such a child therefore falls well within the area of potential danger which the driver is required to foresee and take reasonable care to avoid

· City of Kamploops v. Nielsen – even when a duty of care exists, it may not be imposed for public policy reasons

· Analysis:

· Based on the assumption of separate legal identities, it is possible to proceed to the more relevant analysis for the purposes of the present appeal, second stage of Kamloops test

· 2 policy concerns:

· The privacy and autonomy rights of women

· Although the imposition of tort liability on third party for prenatal negligence advances the interests of mothers and child, it does not significantly impair the right of third parties to control their lives

· Consequence of severe intrusion into private lives of women – restrict women’s daily activities, reduce her autonomy to make decisions concerning her health, and have a negative impact on her employment opportunities 

· Psychological and emotional repercussions for mother sued by child

· Difficulties inherent in articulating a judicial standard of conduct for pregnant women

· Conclusion: For public policy reasons a pregnant woman does not owe a duty to her fetus to take reasonable are during pregnancy 
Nervous Shock

Common law Developments

· Victoria Railways Commissioner v. Coultas – nervous shock only available if the plaintiff had also suffered some physical injury/physical impact

· Dulieu v. White & Sons – liability imposed even though plaintiff had not suffered any actual impact, because her nervous shock was triggered by a reasonable fear of immediate personal injury to herself

· Hambrook v. Stokes Brothers – liability possible if psychiatric illness occurred because claimant either saw or realized by her own unaided senses and not from something which someone told her and if the shock was due to a reasonable fear of immediate personal injury either to herself or to her children 

· McLoughlin v. O’Brian: Imposed liability because plaintiff’s psychiatric injury was reasonably foreseeable 

· Alcock v. Chief Constable of South Yorkshire Police (Hillsborough disaster) – Duty of care depends on three part test: (1) proximity of relationship (2) proximity of time and space (3) hearing or seeing event or its immediate aftermath with unaided senses (plaintiffs weren’t able to satisfy this test

· Page v. Smith – Distinguished between primary victims (ppl placed in physical danger) and secondary victims (people not placed in physical danger)

· Primary victims – liability possible as long as it was reasonably foreseeable that he plaintiff might suffer a physical injury as a result of the defendant’s carelessness

Rhodes v. CNR
· Facts: plaintiff’s son killed in train crash by negligence of D→ defendant’s employees denied her access to crash site and then misdirected - missed the memorial for victims → plaintiff seeks damages for nervous shock

· Issue: Did the Defendants owe a duty of care to the plaintiff?  And if so did the defendant’s conduct cause the psychiatric illness of which complainant suffers?

· Analysis:

· McLoughlin – shock must come through sight or hearing of the event or its immediate aftermath (excludes shock brought about by communication of third parties)

· British Columbia Authorities 

· Griffiths v. CPR – husband’s emotional condition after seeing wife die was found to arise not from seeing this, but from his inability to manage situation 

· Beecham v. Hughes – reactive depression – Condition arose not from shock of accident or shock of seeing wife inured by from inability to accept fact his wife would never be same person again

· Was the psychiatric illness a reasonable foreseeable consequence of the defendant’s negligent conduct?

· To succeed in a claim for nervous shock the has to be three things: relational, locational, temporal (proximity) – need to establish these 3 aspects of proximity

· Courts are wary when there is not any physical injury to go with the mental 
· In addition to proximity, need to establish plaintiff has recognized some type of recognized psychiatric illness

· Not sufficient proximity to conclude that injury was a reasonably foreseeable direct consequence of defendant’s actions 

Note: Special rules that apply to negligence action for psychiatric harm (nervous shock unaccompanied by physical injury

· Strong v. Moon – plaintiff (daughter) suffered post-traumatic stress syndrome following car accident because of other children’s comment about road pizza

· Defendant did not owe a duty of care because of insufficient proximity

· Bechard v. Haliburton Estate – claim for nervous shock allowed for effects of witnessing a fatal motorcycle accident involving a non-relative 
· Rules: A defendant will be liable for psychiatric harm unaccompanied by physical injury if the plaintiff is:
· A rescuer responding to the emergency created by the defendant’s negligence
· A person within the ambit of foreseeable physical risk resulting form the defendant’s negligence 
· A secondary relational victim who experienced trauma after witnessing a serious accident involving a love one or its immediate aftermath.  In this category  in addition to risk, there must also be:
· Relational proximity, locational proximity, and temporal proximity 
Standard of Care

· Once duty of Care is established, must consider:

· What is the standard of care?

· Did the defendant meet or breach the standard of care?

Reasonable Person Test

· Objective test which is measured by the norm
*How a reasonable person in the defendant’s circumstance would have acted at the relevant time*

Arland v. Taylor 
· Facts: plaintiff was injured in automobile accident  → at trial jury found defendant  has not breached the requisite standard of care → plaintiff appealed objecting to the judge’s direction to the jury
· Trial judge erred in his direction to jury because in informing them to consider what was reasonable to do, he instructed jury to consider what they would have done

· Correct approach is that of a “reasonable & prudent man” “his conduct is the standard adopted in the community of persons of ordinary intelligence and prudence”
· In theory, any judgment on a SC is not a binding precedent b/c it’s just decided on the facts of that case

· Conclusion: Judge erred in direction the jury, but no new trial because the jury would still arrive at the same decision 
Factors Considered in Determining Breach

· Three main considerations: (1) the probability of a risk (2) the potential severity of the injury (3) social utility of the conduct

Us v. Carroll Towing Co.  (Economic Analysis of Standards of Care)
· Absence of bargee cause vessel to break away and cause damage

· Hand Formula - Must consider: (1) probability of accident occurring (2) gravity of injury (3) burden of adequate precautions 

· B is less than PL (Is the burden less than the probability and gravity of injury)

· Breaking the notion of unreasonable risk into its components – shows what reasonable people should consider – Not ultimate answer, but helpful to determine components considered in what a reasonable person would do

Bolton v. Stone

· Facts: Plaintiff was walking on road adjacent to cricket ground and was struck and injured by ball

· Issue: Did the Cricket people breach the standard of care in playing game adjacent to a highway where it was foreseeable that someone may get hit with a ball?

· Readily foreseeable, but chance of happening was small (probability)

· Risks that are foreseeable, you should take steps to avoid, but foreseeability alone isn’t enough (b/c the cricket games are still allowed to go on)

· Was the risk of damage so small that a reasonable man in the position of the appellants consider it right to refrain from taking steps to prevent danger?  Also consider seriousness of consequences.
· *Likelihood of injury & gravity of injury (affects what a reasonable man would do)*

· Court concludes that a reasonable man only ignores risks that a very small – court says a man must not create a risk that is substantial
· No injunction, but plaintiff awarded damages 

Paris v. Stepney Borough Council
· Facts: Goggles not provided to the man with one eye and he was injured
· Issue: What is the standard of care in this case? 

· Duty of care: to take reasonable care for the employee’s safety in the circumstances

· Standard of care – that of an ordinary prudent employer 

· Standard is provide appropriate safety equipment – 

· How is appropriate standard affected by the factual circumstances? (one eye – probability and severity/consequences would be greater, nature of the work that this man is doing)

· *Gravity of the injury that matters* - i.e. substantial for the one-eyed man

·  Given circumstances would take precaution of providing goggles (also looked at cost of risk avoidance – not much)
· Conclusion: Employer Found liable

· Dissent – no greater risk of injury, risk of greater injury – providing goggles not a thing commonly done in like circumstances

Vaughan v. Halifax-Dartmouth Bridge Comm. (Cost of Risk Avoidance)
· Facts: Bridge painted, damaged cars parked nearby from flying paint

· Duty was to take all reasonable measures to prevent result or minimize damage of falling paint

· Easily feasible to prevent damage (ie warning signs)

· Could have avoided this risk, particularly in gravity of harm and probability (could have taken preventative measures at a relatively low cost)

· Conclusion: Liable because did not take necessary precautions (could have taken preventative measures at a relatively low cost

Law Estate v. Simice (Cost of Risk Avoidance)
· Plaintiff asserts husband died because of failure to provide timely, appropriate, and skillful emergency care – no CT scan

· Doctors response that they felt constrained by practice guidelines

· Raises issue of allocation of limited and costly medical resources

· If it comes to a choice between physicians responsibility to his/her individual patient and his/her responsibility to medi-care system overall, former must take precedent – doctors held liable

· Conclusion: Doctors were held liable because cost of CT scan was not as high as the cost and probability/gravity of the death of patient

Watt v. Hertfordshire County Council (Social Utility)
· Plaintiff fireman – in responding to an emergency call was injured by a jack

· Must balance risk against the measures taken to eliminate risk

· Risk involved in sending out lorry was not so great as to prohibit attempt to save lives 
· What is reasonable depends on the circumstances of the case

· Conclusion: not liable 

Special Standards

· Do you treat the defendant with the reasonable persons test or to some special standard?

Fiola v. Ceckmanek (standard of care expected of disabled)
· Defendant had bipolar disorder, had an attack, attacked a woman driving and caused accident

· Trail judge – no reason to foresee any danger

· If mentally ill have capacity to conform to an objective standard, they will not be relieved of liability.  Holding mentally ill to a strict objective standard, would create a no fault regime – fault is a key element of torts

· Test – in order for mentally ill to be relieved of tort liability must prove either on a balance of probabilities

· As a result of mental illness had no capacity to understand/appreciate the duty of care at the relevant time or

· As a result of mental illness was unable to discharge duty of care as had no control over actions at the relevant time

· Note: It is well established that in physically disabled are required to only meet the standard of care of a reasonable person with a similar diasbility

Joyal v. Barsby (standard of care expected of children)

· Child ran out onto busy highway into side of defendants motor vehicle
· Was the child guilty of contributory negligence?
· See that the law has a much more subjective standard for children

· Test - Did infant exercise the care to be expected form a child of like age, intelligence and experience?

· dissent – held to higher standard – more subjective - was trained, is contributory

· majority – acted as a child her age would have – no contributory negligence
White v. Turner (standard of care expected of professionals)

· Plaintiff claimed plastic surgeon was negligent in performing operation and not informing of risks

· Higher standard of care for professionals

· Plaintiff must prove on a balance of probabilities that the defendant performed the surgery in such a way that a reasonable plastic surgeon would consider less than satisfactory – falls below accepted practice, then held liable

· Court relies on expert witnesses to determine this as it is out of their knowledge

· Surgeon liable – done too quickly (much shorter than usual time), not proper check of whether enough tissue had been removed (customary check)

· Specialized service – no necessary expertise/training (i.e. marriage counsel) – by holding themselves out as having some expertise can be seen as having represent expertise to public – so can be held to a professional/higher standard of care

The Role of Custom

* whether standard of care met professional practice – party relying on this custom has burden of proving that the custom/practice existed – buy, not enough just to say everyone does it – custom is important, but the true legal standard of care is not what everyone did, it is what ought to have been done.  Customary practice can be especially important in medial malpractice*
Ter Neuzen v. Korn (established test for standard practice and direction to jury)
· Plaintiff contracted HIV in artificial insemination

· Expert evidence established the physician adopted standard practice, but jury still found liable

· Issue – is it open to the jury to find that the standard of practice fell short of standard?

· Physicians must be judged in light of knowledge they ought to have reasonable possessed at the time of alleged act of negligence

· Highly technical/scientific matters beyond ordinary experience/understanding of judge and jury, it will not be open to find standard medical practice negligent. 

· Exception – if standard practice fails to adopt obvious and reasonable precautions which are readily apparent to the ordinary finder of fact, then it is no excuse for a practitioner to claim that he ors he was merely conforming to negligent common practice

· Was standard of practice itself negligent?  In what circumstances does the court say that the jury can say the standard itself was negligent?  Obvious & foreseen risks

· Who gets to decide whether it is one of those practices that jury can find standard practice negligent?  Question of law – judge direct jury

· Impossible to know at that time that this procedure had risk of carrying HIV infection – Court sets aside that the jury found doctor was negligent in that regard – jury could not have found liability on that basis (because medical knowledge had not been that advanced at that time)

Girard v. General Hospital of Port Arthur 

· Application of distinction when a jury can or can’t determine whether a standard of practice was negligent 

· Plaintiff fell when doctor was assessing her gait as part of a neurological exam – experts said conformed to standard of practice

· Trial judge said ordinary person could sensibly conclude was fraught with risks, while appeal court found that since it was found that the physician met the applicable standard of care, not open to the trial judge to find that standard of practice was negligent

· Decision – not an instance where the jury can determine the negligence of a standard practice

· need expert judgment for the health of patient and proper precautions

· *Where would be a situation where jury would have proper expertise to determine whether the standard of practice itself was negligent? – very limited instances

· When can you stray from expert evidence?  Minimal times

· *Test’s application in Girard (developed in Ter Neuzen) – jury to apply common sense to determine negligence of standard practice will be in extremely limited instances

· Common – a disagreement among the experts – the trier of fact has to determine between conflicting experts, which one is true
Causation

· 2 aspects: (1) inquire as to whether the defendants tortuous conduct was a factor in the plaintiff’s injury at all – determining the “cause-in-fact”- defendant’s culpable conduct does not have to be the only cause, just a factor (2) Remoteness of damage – even if the defendant cause the plaintiff’s damage, she will not be held liable if connection between the defendants act and plaintiff’s harm is too tenuous to justify liability – proximate cause

Determining the Cause-in-Fact

Barnett v. Chelsea & Kensington Hospital Mgmt. Cttee.,
· Fact: husband drank tea, got sick, doctors told to go home, he died

· *But-for the defendant’s breach, would the plaintiff have suffered the same loss?*

· Plaintiff failed to establish, on balance of probabilities, caused death -“but for” the defendants actions, it still would have occurred

Snell v. Farrell
· *reversed onus of proof of causation*

· Facts: Before cataract operation Farrell noticed small bleeding – continued –following surgery blood in the eye, damage to the optic nerve caused blindness – damage could have occurred naturally or as result operation

· McGhee – shifted burden of proof – once plaintiff had shown that the defendant had materially increased the risk of an injury (and it was that type of injury that occurred), its then up to the defendant to prove it didn’t cause

·  Where the facts like particularly with the knowledge of the defendant, very little affirmative evidence on the part of the plaintiff, will justify drawing an inference of causation (an inference of causation may be drawn)
· Don’t need firm or expert opinion

· No departing form traditional but-for test of causation.  However, in certain circumstances, its going to take very little evidence on the part of the plaintiff to draw an inference of causation (in the absence of evidence to the contrary)

· Burden of Proof – is still balance of probabilities – plaintiff has to prove on balance of probabilities.  Just a less onerous standard of proof (what a plaintiff has to do to meet the balance of probabilities is less)

Walker Estate v. York-Finch General Hospital
· Plaintiff contracted aids – alleged that the Canadian Red Cross carelessly failed to screen potential donors with HIV
· Court held CRCS had duty of care & was below standard of care in both their 1983/94 pamphlets.  Did this breach of standard of care cause Walker’s loss?
· Court rejected but-for test because in these cases impossible to prove what donor would have done had he/she been properly screened  

· Question not whether negligent donor screen was a necessary condition, but whether the conduct was a sufficient condition – whether negligence “materially contributed” – outside the de minimis range (Contribution in the harm done, but not the only cause (may be other causes as well))
· Didn’t use in this case

· Appropriate question – would this still have happened if the proper standard of care was followed? 

· Courts found causal link

Cottrelle v. Gerrard
· When is something a Snell type case where plaintiff has to have very little proof?

· Diabetic plaintiff developed sore on foot - Doctor didn’t examine, said make an appt. with specialist - did not follow-up - became infected and had to amputate 
· Plaintiff is not successful

· Applicability of Snell:

· Will not assist plaintiff because the plaintiff’s condition was preexisting 

· Is no uncertainty as to why plaintiff suffered harm – in Snell was not known (whether operation or preexisting condition) – not dealing with what are the possible causes

· Look to if the defendant had done something else, could this harm have been prevented (did not cause harm, but question of whether prevented harm)

· Applicability of Snell depends on how facts of this case are framed 

· Ultimate analysis affected by how you frame what the defendant should have been doing to meet the standard of care

· Applicability to meet the material contribution test – p.30

· Test applies in cases where practically speaking, its impossible to determine the exact cause of injury and/or when the precise injury is unknown

· Was there anything that could have been done to prevent this happening to this woman?

· Snell & material contribution doesn’t apply to this type of case (when you know what caused the injury)

Independent Tortfeasors and Multiple Causes 

· When it can be divided into distinct losses and each of those losses can be attributed to the conduct of a particular tortfeasor – Plaintiff will then have a separate cause of action for each tortfeasor

· Each of those defendants is only responsible for the harm that they cause

· Have some independent tortfeasors that are responsible for single, indivisible harm

· Joint and severally liable (each of wrongdoing defendants is responsible for all of the loss caused)

Nowlan v. Brunswick Const. Ltée.
· Defendant contractor negligent in constructing plaintiff’s house (extensive rot due to leaks in structure).  Defendant argued no damaged would have occurred but for the architect’s poor design

· Where there are concurrent torts both contributing to same damage,  whether or not the damage would have occurred in the absence of either cause, the liability is a joint and several liability either party causing/contributing to damage is liable for the whole damage
Joint Tortfeasors

· Distinguish between two or more defendants held jointly and severally liable as independent tortfeasors from those held jointly and severally liable as joint tortfeasors (Note 6)

· Independent – Act independent of each other – each is held liable because of the causal role that carelessness played

· Joint – stems from legal relationship between them (i.e. agent & principle, employee & employer, two parties acted together) – All held liable (even if did not cause)

Independently Sufficient Causal Factors

Dillon v. Twin State Gas and Elec. Co
· Defendant maintained wires on public bridge- boy died as a result of almost falling, holding on to wire and being electrocuted 

· If it were found that he would have fallen with death being result, defendant would not be liable (life/earning capacity would have no value)  If injured, liable for what life/earning capacity would be in injured state

· But For the electric current, he would have fallen and that fall would have been sufficient to kill him or leave him seriously injured

· Where you have a non-tortious cause of harm, it is taken into account in determining what the loss is (in determining the loss that the defendant caused the plaintiff)
Penner v. Mitchell
· Issue of successive causes of personal injury in culpable and non-culpable circumstances
· Respondent was awarded damages for 13 months (unable to work for 3 months due to an unrelated heart condition)
· “If later injuries become a concurrent cause of disability caused by injury inflicted by defendant, they can’t diminish damages” (Baker case) – followed in Canada
· Issue: whether the rule applied in Baker, which resulted in treating the injury arising from the second event (second tort) as irrelevant in assessing damages against the first tortfeasor, should be applied in this case (when second event arose in non-culpable circumstances)
· Baker only apply to contingencies that arise in culpable circumstances– to not take into account non-culpable future contingencies result in plaintiff being overcompensated
· general principle that courts will factor in “contingencies of life” in assessing loss income
· Appropriate to factor in the  non-tortious event as well – the plaintiff’s loss is what the original position would have been had the wrongdoing not occurred (heart condition – contingency of life – would have missed 3 months of work because of heart condition).

Independently Insufficient Causal Factors

· Multiple causes, each factor necessary, no cause is sufficient

Athey v. Leonati
· Facts: Plaintiff suffered preexisting back condition - injuries to neck and back in car accident caused by defendant’s carelessness, during stretching suffered disk herniation

· Trial judge reduced damages by 75% because of existing back condition

· Issue: Should the losses be apportioned between the tortious causes (motor vehicle accidents) and non tortious cases (bad back and stretching)?

· If defendant’s conduct is found to be cause of injury, the other non-tortious causes don’t reduce defendant’s liability

· Look back to for causation*general principles 

· Reaffirmed But-for test

· Not always a workable test, in those cases causation will be established when materially contributed – don’t tell you in what circumstances of when the but for test is enough 

· Goes back to Snell & Farrell – don’t need to be too ridged; and sometimes you can draw an inference of causation without the scientific proof

· It is enough is the defendants conduct is a cause? it is if it materially contribution (must be more than a de minims contribution)  (most have more than 1 cause)
· Test – causation is established when defendant’s negligence materially contributed to the occurrence of the injury * not necessary for plaintiff to establish that defendant’s negligence was the sole cause

· No basis for reduction of liability b/c of existing pre-conditions or other causal factors – sufficient if defendants action was A cause

· Thin skull rule & crumbling skull rule

· Thin – tortfeaser liable for plaintiff’s injuries even if the injuries are unexpectedly sever owing to a pre-existing condition

· Crumbling – recognizes that a pre-existing condition was in inherent in plaintiff’s original position – defendant not need to put defendant in better position than original – NO (would not have had disk herniation without accident) - Finding of material contribution– defendant liable for 100%

Proof of Negligence 
Burden of Proof

· Plaintiff bears the burden of proving all the elements of negligence on the balance of probabilities 

· Defense has burden of proving all the defenses (i.e. defendant argues that the plaintiff is guilty of  contributory negligence – burden of establishing contributory negligence is on the defendant)

· Evidentiary burden – Once plaintiff has established sufficient information that the trier of fact could cause negligence

· Evidentiary burden can shift back and force (i.e. if plaintiff has a strong case, defendant has tactical burden to do something about it/ vice versa)

Wakelin v. London and South Western Ry. Co.
· Plaintiff’s husband hit by train and killed (train crossed a public footway)

· Procedural history

· Plaintiff not only bound to give evidence that the defendant was negligent and caused death, also bound to give prima facie evidence that the deceased is not guilty of contributory negligence

· Plaintiff unable to give evidence to any circumstances of accident 

· If in the absence of direct proof the circumstances which are established are equally consistent with the allegation of the plaintiff as with the denial of the defendants, the plaintiff fails because the plaintiff is bound to establish the affirmative of the proposition*
· Plaintiff failed to meet the burden – wasn’t enough evidence for the jury to conclude more probable than not that the man died because of Railway’s negligence - negligence was a possible cause, but that is not enough to satisfy the plaintiff’s burden of proof – Must be a probable cause (not possible)

Exceptions to General Principles

MacDonald v. Woodard *Statutes and shifting burden of proof*
· Plaintiff struck while standing in front of car of defendant

· What, in the circumstances, does the plaintiff have to establish in order to succeed against the Defendant Donald Woodard?

· Highway Traffic Act shifts onus of proof– When loss or damage is sustained by any person by reason of a motor vehicle on a highway, onus of proof that the loss or damage did not arise through the negligence or improper conduct of the owner or driver of the motor vehicle is upon the driver or owner

· Enacted to overcome difficulties experienced by plaintiff’s in obtaining sufficient evidence of a motorists negligence

· What does a plaintiff have to show to invoke this section of the Highway Traffic Act? – person injured by person on highway in vehicle

· Presumption of negligence - D must satisfy court on a preponderance of evidence that he was not negligent* - (if doubt remains, plaintiff is entitled to verdict)

Highway Traffic Act
· Onus of disproving negligence – “onus of proof that the loss/damage did not arise through the negligence or improper conduct of the owner or driver of the motor vehicle is upon the owner or driver”

· Does not apply to cases of collision between motor vehicles or to an action bought by a passenger in a motor vehicle in respect of any injuries sustained while a passenger

Parental Responsibility Act, 2000
· Another attempt to change the burden of proof for different types of things*

· Defendant parent bears the onus – satisfy the court that he or she was bearing reasonable supervision at that time and discouraged conduct*

· S. 2 - Where a child takes, damages or destroys property an owner of person entitled to possession of the property may bring an action in the Small Claims Court against a parent of the child to recover damages (not in excess of 10,000)

· Parent is liable for damages unless parent satisfied court that he/she was exercising reasonable supervision that time and made reasonable efforts to prevent/discourage

· Various mitigating factors taken into account in determining whether parent made reasonable effort to supervise and discourage conduct 

· Age

· Past behaviour (should parent be alter)

· Danger of activity

· Mental/physical capacity of child, etc.

· One or more parent is liable- joint and several liability

· What about cases not claiming for property damage, but for personal injury?


· Section 2 does not apply – not specified in statute

· Section 10 – onus for establishing that the parent exercised reasonable supervision and care rests with the parent

Shannon v. TW
· Two boys left at home alone while parents went off to work - Boys stole jewelry 

· Action under Parental Responsibility Act against parents (Section 2) - Plaintiff’s were not successful – given the boys age, it was reasonable to leave the 2 of them on their own
Exception - Directly caused injury: Unintended trespass 

· Dahlberg v. Naydiuk 

· Defendant fired at deer → missed & hit plaintiff → had consent from owner of land, but did not seek plaintiff’s permission to fire over farm

· Trespass or negligence?

· Negligence – onus rests with plaintiff to prove (on a balance of probabilities) that the defendant was negligent 

· Trespass – defendant has onus of establishing the absence of intent and negligence – onus to disprove negligence is on defendant 

· Act of firing bullet that went over the land amounts to trespass of land and the injury to the plaintiff amounts to trespass to the person

· Once plaintiff establishes act of trespass, its up to defendant to prove he wasn’t negligence 

· Plaintiff’s case may fail if brought on negligence, but succeed if frame in trespass 

· Defendant failed to prove he was not negligent

Non-Marine Underwriters, Lolyd’s of London v. Scalera (Sexual Battery Case)
· Plaintiff brought action against five BC Transit drivers, including appellant, for alleged sexual assaults  → exclusion of “intentional acts” in insurance policy meant that it did not extend to sexual assault 

· Confirmed the reversal of the onus of proof in sexual battery cases (trespass to person)
· When you have claim of trespass to the person, it is up to the plaintiff to establish the direct application of force (force means touching) – the only onus of proof that is on the plaintiff

· Plaintiff has to prove the direct application of force resulting in offensive contact with his or her body  → the defendant then has the burden of proving that the offensive contact was neither intentional nor negligent (also has burden of defenses such as consent - prove plaintiff consented or that a reasonable person in his position would have thought she consented)
· The traditional approach to trespass is justified as a rights based tort

· Traditional rule - Plaintiff in an action for trespass to the person (includes battery) succeeds if can prove direct interference with her person

· Law of battery is based on protecting individuals right to personal autonomy –violation of another persons rights can be considered a form of fault 
· In cases of direct interference defendant is likely to know how and why the interference occurred – put burden of explanation on him 

· If defendant can show that he acted with consent the prima facie violation is negated and the plaintiff’s claim will fail

· It is not up to the plaintiff to prove, in addition to directly interfering with her body, the defendant was also at fault
Exception: Multiple Negligent Defendants

Cook v. Lewis
· Plaintiff (L) hit in face by defendants who simultaneously shot at birds in L’s direction → jury found that L had been shot by one but not able to say by which → found injuries not caused by negligence of either → Court of Appeal ordered a new trial

· When it’s a question of proof between 2 negligent defendants, the onus of proof shifts to the wrongdoer to exculpate himself  - Assuming that the jury found one or both negligent, the onus on the guilty person arises

· Each is liable for injury – to hold otherwise would be to exonerate both from liability although each was negligent

· ordinarily defendants are in a far better position to offer evidence to determine which one caused the injury

Res Ispa Loquitur 

· Circumstantial evidence – evidence from which an inference may be drawn to reach a conclusion (used when there is no direct evidence)
· The maxim Res ispa loquitur (“the thing speaks for itself”) – describe circumstances in which the occurrence of an accident provided circumstantial evidence that the plaintiff’s injury was caused by the defendant’s carelessness

· The maxim consists of three main elements:

· Instrumentality of harm must have been under the sole management/control of the defendant or someone for whom the defendant was responsible

· Occurrence must have been one that does not, in the ordinary course of events, happen without carelessness

· There must not have been any direct evidence as to how or why the accident occurred 

· Three approaches to the effect of the maxim 

· Successful invocation of the maxim reversed burden of proof (burden on defendant to prove his carelessness did not cause injuries)

· Successful invocation of the maxim did not reverse burden of proof, but did require the defendant to provide evidence that was sufficient to raise an inference of innocence

· If an inference is drawn it might or might not be sufficient to tip the balance of probabilities in the plaintiff’s favour – defendant might avoid liability without even attempting to rebut the plaintiff’s inference

· Fontaine v. British Columbia *clarified the existence and effect of the maxim*

· Bodies found in car in river bed  → No direct evidence → plaintiff argued that the mere occurrence of the accident sufficiently established that her husband’s death was attributable to Loewan’s carelessness (the driver her husband was a passenger)
· When does res ispa loquitur apply?

· The circumstances of occurrence must permit an inference of negligence– can’t establish definite categories because depends on circumstance

· Effect of the application of res ispa loquitur 

· Invocation of res ipsa loquitur does not shift the burden of proof to the defendant 

· If at the conclusion of the case, it would be equally reasonable to infer that there was no negligence, the plaintiff will lose since he or she bears the legal burden

· If plaintiff can establish that it is more probable than not that it was negligent driving that caused the car to go off the road and the collision to occur, can succeed 

· If at any stage in the proceeding the defendant calls for a nonsuit, on the basis that the plaintiff’s evidence has not made a prima facie case, the court will be required to judge whether a reasonable trier of fact could find an inference of the defendant’s negligence

· It is up to the trial judge to determine whether the maxim can apply, but it is up to the jury to decide whether it does apply

· Use is restricted to cases where the facts permit an inference of negligence and there was no other reasonable explanation for the accident

· Application to case

· There are number of reasons why the circumstantial evident in this case does not discharge the plaintiff’s onus – most of the explanations offered by defendants were grounded in the evidence and adequate to neutralize whatever inference the circumstantial evidence could permit to be drawn - there is a number of other causes that could have occurred in this case 
Novel approaches to the problem of proof

McGhee v. National Coal Board P.574 – Note 5 

· Relatively discredited for a  number of years, until recently 

· In Snell v. Farrell – SCC reiterated that the plaintiff bears the legal burden of provng causation on a balance of probabilities and held that evidence of conduct that materially increased the risk of injury does not per se constitute sufficient proof

· Revived – Fairchild and Glenhaven (HG)
· Plaintiff’s working with espectiss → developed cancer - Problems was that the plaintiff’s had all worked for several employers and was exposed to chemicals at all plant’s → so can’t say which employer caused it

· Under negligent notion of burden of proof, the plaintiff with lose (if can’t establish who caused)

· Court rejected relying on a Cook and Lewis type of decision

· Endorsed Lord Reid’s suggestion in McGhee that there is no substantial difference between saying what the defendant’s did materially contributed the injury or materially increased risk of the injury

· All the employers materially increased the risk of the injury (this is no different in result than those that materially contributed ) – not the same things but no different in result 

· All of the defendants were held liable - dropping out requirement of proving cause
Barker v. Corus (HG) 2006

· same type of fact situation as Fairchild - court followed Fairchild →the defendants challenged the idea that they should all be held liable → What damages did they cause??? → doesn’t work that each one caused all the damage 

· Barker they said that if you are defining liability on materially contributing to increased risk – find a way to apportion  liability (said each of the defendants would be responsible for an equal share)

· House of Lords decision – not in Canada – don’t know what would happen in a case in Canada

· Usually wouldn’t come up because would be dealt with workers compensation 

Sindell v. Abbott Laboratories 

· Plaintiff brought action against 11 Drug companies → malignant tumor as a result of drug to prevent miscarriage administered to her mother → defendants were engaged in manufacturing, promoting, and marketing DES 

· Issue - Can a plaintiff injured as a result of drug administer to her mother during pregnancy, who knows the type of drug involved but cannot identify the manufacturer of the precise produce, hold liable for her injuries a maker of a drug produced from an identical formula?

· 1st cause of action: defendants were jointly and individually negligent in that they manufactured, marketed and promoted DES as a safe and efficacious drugwithout adequate testing/warning and without monitoring or reporting side effects

· 2nd cause of action: defendants are jointly liable regardless of which particular brand of DES was ingested because defendants collaborated in marketing, promoting and testing of the drug, relied upon each other’s testes and adhered to an industry wide safety standard 

Alternative liability theory – if a party can not identify which of two or more defendants caused an injury the burden of proof may shift to the defendants to show that they were not responsible for the harm (Plaintiff relied on)

· Summers v. Tice (2 hunters shot and injured party) – shift burden because defendants are in better position to offer evidence

· Summers rule can’t be applied in this case to relieve plaintiff of burden of proof (many more parties involved)

Concert of Action Theory

· a tactic understanding among defendants to commit a tortious act

· Defendants acted in a conduct that is common practice in industry – application of this theory to this situation would expand doctrine beyond intended scope

Enterprise Liability 

· Explosion of blasting cap case – all defendants jointly controlled the risk so if plaintiff could establish by a preponderance of evidence that he caps were manufactured by one of the defendants, the burden of proof as to causation would shift to all the defendants - Can’t be applied to this case –adhered to industry wide standard of safety & gov’t monitored 
***Rule: Modification of Summers Rule (the majority eventually relied on)
· Modification of the Summers rule – Market share liability 
· As between an innocent plaintiff and negligent defendants who should bear the costs of liability? – Main question
· Defendants are better able to bear the costs; manufacturer is in the best position to discover defect and guard against it (by imposing liability guard against liable actions)
· measure the liability of manufacturer by measuring its percentage of the market and allocate liability on the basis of proportion of the market share (measuring the likelihood of supplying product that inured the plaintiff)
· For the majority, it is sufficient if the plaintiff named defendants who together had a substantial share of the market (doesn’t have to have all)
· Defendant who proves (on a balance of probability) his product could not have injured, escapes liability (i.e. wasn’t manufacturing the product at the time the plaintiff took it)
· *Substantial share of the appropriate market* 
· Dissent 

· Directly contrary to established tort principles – mere possibility of causation is not enough

· Majority holding is inequitable and improper – 

· plaintiff’s who use are treated more favorably than those in routine tort actions

· Deep pocket theory of liability – fastening liability because they are rich

· Policy implications – will not encourage R& D in pharmaceutical industry

·  Note: Tobacco Damages and Heath Care Costs Recovery Act (BC)

· Action for damages or a health care benefits for a tobacco related harm – applies when a plaintiff can not prove which defendant cause the disease 
· Legislate away the difficulties in proving causation 
· Principle of “liability based on risk contribution” similar to “market share liability” in Sindell

Proportional splitting of damages depending on several factors including:

Market share

Degree of toxicity

Amount spent on promoting the tobacco product

· Length of time spent engaging in the conduct that contributed to the risk of disease

· Constitutionality was upheld by SCC

Remoteness of Damages
Directness v. Foreseeability 

Re Polemis and Furness, Withy & Co
· directness as test for remoteness (rejects foreseeability)
· Plank drop and fell into ship which contained cargo of benzine → not foreseeable, but defendant liable because there was a direct connection between defendant’s breach and plaintiff’s loss 

The Wagon Mound (No.1)  Overseas Tankship (UK) Ltd. v. Morts Doc & Engineering 

· Remoteness being used to limit liability and is tied to reasonable foreseeability

· Hold someone responsible only for things they reasonably foresee – common conscience of man kind

· Facts: Appellants carelessly permitted oil to spill into Harbour → carried to respondents wharf where welding → molten metal fell and caught fire on rag in debris in respondents wharf

· Issue: Are appellants liable for the fire damages?

· Analysis:

· Rejects Polemis conclusion of directness as test for remoteness 

· Not current with ideas of justice or morality that for an act of negligence which results in some trivial foreseeable danger the actors should be held liable for all consequences however unforeseeable and however grave, as long as they be direct 

· Limitations must be imposed on consequences for which the negligent actor is held responsible – that limitation should be foreseeability

· To use directness is departure from sovereign principle in Donoghue that liability for negligence is based on public sentiment of moral wrongdoing for which offender must pay

· Foreseeability is the effective test

· Conclusion: Appeal allowed 

Modifications to the Foreseeability Test

Hughes v. Lord Advocate (the kind of injury)

· Facts: defendants employees left a paraffin lamp and open manhole unattended → boy knocked over lamp, caused explosion, fell in hole and was badly burned

· Lord Guest (majority):

· Test: Was the igniting of paraffin outside the lamp by the flame a foreseeable consequence of the breach of duty?

· Lower courts said that because the explosion was the agent which caused burning and was unforeseeable, the accident was not reasonably foreseeable

· Explosion was an immaterial event – simply one way in which burning may be caused by paraffin lamp – damage was not too remote

· D argument: that you wouldn’t expect an explosion to result from this sequence of events

· H of L disagree: when you’re dealing w/ remoteness of damages, you don’t need to establish a foreseeability of an explosion/the precise manner of the accident – just need to establish that it is foreseeable that the P would be likely to suffer some sort of harm (ex in this case, it’s foreseeable that the P would be burned somehow)

· So if the accident was foreseeable, and the type of damage was foreseeable (burns), then the D is liable even if the extent of the damages or exactly how it occurred is more/greater/different than you would have foreseen **( this is an expansive reading

· Lord Reid (Concurring)

· (1) duty owed by workmen (2) the fact that if they had done as they ought to have done there would have been no accident (3) the fact that the injuries suffered by the appellant, though perhaps different in degree did not differ in kind from injuries which might have resulted from an accident of a foreseeable nature

· Cause of accident was a known source of danger but it behaved in an unpredictable way – affords no defense – appeal allowed

Smith v. Leech Brain & Co. (thin skull plaintiff rule)

· Facts: Plaintiff’s husband was a galvanizer employed by defendants → lip burned by a piece of molten metal or flux → later developed cancer 

· Analysis:

· Burn promoted cancer
· But for wagon mound, it seems clear that assuming negligence proved, assuming that the burn caused in whole or in part the cancer and the death, plaintiff would be entitled to recover - Wagon Mound didn’t keep think skull plaintiff rule in mind

· Test is not whether these defendants could reasonably have foreseen that a burn would cause cancer and that Mr. Smith would die, question is whether these defendants could reasonably foresee the type of injury which he suffered (the burn)

· once the type of injury is reasonably foreseeable, you don’t need to establish that the extent of it was also foreseeable

· so a D will be liable for the full extent of the P’s injuries, even if the P had some pre-existing condition that made it worse (b/c you need to return the P to her original position had the injury not occurred)

· Conclusion: Defendants liable

Marconato v. Franklin (thin skull plaintiff rule)

· starts to push at the bounds of this thin skull rule a bit

· it brings up a situation where a claim is for injuries that aren’t so much more serious than expected, but rather, injuries that are different in kind than you would normally expect

· Facts: female defendant minor physical injuries in car accident → had pre-existing paranoia tendencies → as a result of accident, became depressed, hostile, and anxious

· Analysis:

· One would not ordinarily anticipate, using reasonable foresight that a moderate cervical strain would give rise to the consequences (occurred because of a pre-existing personality trait)

· Defendant could see probability of physical injury & wrongdoer takes his victim as he finds him

· Refers to Smith v. Leech – “What, in the particular case, is the amount of damage which he suffers as a result of that burn, depends upon the characteristics and constitution of the victim”

· precondition brought about unusual consequences, but defendant must pay damages for all the consequences of her negligence

· so, even if the injury is not just of a different extent (but also of a different type), as long as some injury is reasonably foreseeable, the D can be held liable***
Notes following this case:

· note 6: Swammy v. Low

· here, the P took his own life a year after he was seriously injured in a negligent accident

· his physical injuries were recoverable, but his suicide was argued to be too remote by the D

· Crumbling skull (in comparison to the thin skull)

· the damages would be lower than if the P simply had a thin skull (b/c here, the damages would have occurred eventually anyway, regardless of the negligence)

The Wagon Mound (No.2) Overseas Tankship v. Miller Steamship Co. Pty. (possibility of injury)

· Facts: same incident as Wagon Mound 1, but plaintiffs were owners of other boats in harbour damaged in fire

· Analysis:

· In Wagon Mound 1, the finding was that the fire was not foreseeable at all, but evidence here shows that some risk of fire would have been present to the mind of a reasonable man in the shoes of the ship’s chief engineer 

· officers of the negligent ship would have recognized oil as very difficult to ignite on water, but wouldn’t have said it was impossible
· says, pretty much, that as long as it’s a possibility, a D can be held liable

· so even though the likelihood was remote, if it’s a “real risk”, the P can recover

· a “real risk” = one that could occur in the mind of a reasonable person, that he would not brush aside as far fetched

· Bolton v. Stone – plainly foreseeable, but chance of it happening in foreseeable future was small – but the House of Lords held that the risk was so small that in the circumstances a reasonable man would have been justified in disregarding it and taking no steps to eliminate it

· Doesn’t follow that it is justifiable to neglect a risk of such a small magnitude no matter what the circumstances 

· A reasonable man would only neglect such a risk if he had some valid reason for doing so (that it would involve considerable expensive to eliminate it)

· Must weigh risk against difficulty in eliminating it

· No justification here for discharging oil – was an offence to do so and considerable loss financially

· Reasonable man may not always dismiss risk if it can only happen in exceptional circumstances when it is easy to prevent

· Conclusion: Plaintiff’s succeed 

Assiniboine South School Division, No.3 v. Greater Winnipeg Gas Co.
· Facts: Auto toboggan owned by Hoffer (father adjusted so son could drive it) → son ran over snow bank and hit gas-riser servicing the school → fractured and gas escaped, entered broiler room of school and caused explosion and fire → was found that father and son breached standard of care

· Issue: Was damage reasonably foreseeable and therefore recoverable within the principles stated in Wagon Mound?

· It might be argued that he damage by impact is to be expected when a  machine runs amok but not damage by fire and explosion (Wagon no.1 clearly of option that CA erred in Polemis)

· But, force of Wagon was dissipated by Hughes – liability not escaped because the danger materializing is not identical to danger foreseen

· Wagon Mound 2 – suggests recovery is possible provided the event giving rise to the damage is not impossible and even though it very rarely happened – test becomes question of what is possible rather than what is probable

· so even though the likelihood was remote, if it’s a “real risk”, the P can recover

· In this case, damage was the type or kind which any reasonable person may foresee

· But-for test; where state of affairs has already occurred at the time of the wrongful act, that act is regarded as the cause of the damage in the absence of intervening factors

· The Hoffers are joint tortfeasors and liable

· Gas Company is also liable because of the installation of gas service negligently – ought to have reasonably foreseen damage

· True that persons are not bound to take extravagant precautions but they must weight the probability of injury and the probability of serious injury – although probability was rare, the seriousness was great and wouldn’t have cost that much to take precautions 

Intervening Causes (where the plaintiff’s losses were caused by the defendant’s breach and a subsequent intervening act)

· Traditionally, original tortfeaser was relieved of liability because causation link was severed (broke chain of causation or there was a new intervening act)

· Then, last human wrongdoer doctrine replaced traditional definition

· Three categories:

1. natural/non-culpable intervening acts – do not break chain of causation

2. negligence intervening acts – break chain, absolving first tortfeaser of liability

3. deliberately wrongful or illegal – broke chain of causation unless original tortfeasor had some duty to prevent the act

· This categorization has been replaced with a more general principle: within the scope of risk test – whether the losses caused by the intervening act were within the scope of the risk created by the original tortfeasor

Bradford v. Kanellos
· Facts: fire in restaurant → used fire extinguisher → hissing noise caused panic → panic caused customer to be pushed or fall off chair → sued for damages → trial judge awarded damages/CA denied
· Was the consequence fairly to be regarded as within the risk created by the respondent’s negligence in permitted an undue quantity of grease to accumulate on the grill?  No. P’s injuries were caused by the ‘hysterical conduct of a customer’… and that this was not fairly w/in the risk created by the negligence of the D 
Price v. Milawski (Ont. C.A.)
· Facts: Plaintiff inured right ankle → told Dr. Murray that he heard his ankle crack → Doctor then instructed technicians to x-ray his right foot (instead of ankle) → Doctor informed plaintiff that ankle was only sprained → subsequently went to Dr  Carbin (Orthopedic surgeon) → surgeon called hospital for records and did not order new x-rays despite the plaintiff’s complaints → said he had a strained ligament → as a result in delays in treating plaintiff’s broken ankle there was permanent damage

· Analysis:

· Dr. Murray argued that it was not foreseeable to him that such dire consequences would flow from his initial act of negligence 

· Referred to principles from Wagon Mound & Bradford 

· “Was that consequences fairly to be regarded as within the risk created by the respondent’s negligence in permitted an undue quantity of grease to accumulate on the grill? 

· Damages can only be recovered if the injury complained of was not only caused by the alleged negligence but was also an injury of a class or character foreseeable as a possible result of it

· Court holds that person doing a negligent act, may be held liable for future damages arising in part from subsequent negligent act of another, and in part from his own negligence, where such subsequent negligence and consequent damage were reasonably foreseeable as a possible result of his own negligence

· Conclusion: Dr. Murray is liable because it was reasonably foreseeable that other doctors would rely on his negligent error in hospital records

Damages 
Types

1. Nominal - awarded to vindicate plaintiff’s right in situations where no injury suffered (not awarded in negligence suits)

2. Compensatory -  put plaintiff in position that would have been in had the tort not been committed (this is what is awarded in negligence suits)

3. Punitive – awarded in any situation in which the defendant’s malicious, outrageous, vicious, or otherwise socially unacceptable conduct warrants punishment or deterrence (rare in negligence suits)

Preliminary Issues

· Standard of Proof –proving the quantum of damages - balance of probabilities

· Future loss: recent line of authorities is based on the reasonable or substantial probability test (if plaintiff establishes that there is a substantial or reasonable possibility of injury, she is entitled to recover based on the likelihood of it occurring (i.e. if there is 35% chance, will get 35% of damages)

· Mitigation of damages – plaintiff is under obligation to act reasonably to mitigate loss; defendant is under burden that the plaintiff failed to do so

· Set-off parallel expenditures – defendant is allowed to set-off claim by any parallel expenditures that the plaintiff would have incurred had the tort not been committed 

· Note 5 – 499 – Janiak v. Ippolito – was the plaintiff’s refusal to have surgery an unreasonable failure to mitigate?  Decision depended on the risks, consequences and potential benefits of having surgery – was found that his refusal was an unreasonable failure to mitigate.  

· Lump sum payments (if loss turns out to be greater or smaller than assessed at trial there is no means for reassessment)

· Role of judges, juries, & appellant courts

· Specific damages – jury has reasonable guidance because plaintiff is required to prove

· General damages (non-pecuniary and all post-trial losses)  - no guidance because judges are not permitted to suggest appropriate amounts to jurors

· General rule that appellant courts are not permitted to interfere with a jury’s assessment of damages unless there is clear error in law or is grossly out of line

· Note 2 & 3 (p.496) – when court awards punitive damages

· Robitaille v. Vancouver Hockey Club Ltd. – few negligence cases where punitive damages were awarded

· Defendant’s medical staff consciously ignored plaintiff’s complaints of injury (then he was forced to play and suffered permanent disability) - Court said recognized medical staff’s conduct as reckless disregard for the rights of the plaintiff

· Confirmed by SCC

· Kraft v. Oshawa General Hospital – woman suffered severe brain damage because the defendant anesthetist failed to properly ventilate because was doing crosswords

· Court was unable to find in the defendant’s conduct maliciousness, intent to harm, or that disregard of principles of decency (foundation of award of punitive damages)

Damages for Personal Injury

· Originally Canadian courts used global approach, which involved selecting a single figure to compensate the plaintiff for all her injuries (resulted in very low damage awards)

· Supreme Court rejects this approach in Andrews v. Grand & Toy, in favour of an approach that requires a separate assessment of each head of recover proved by the plaintiff:

· Pecuniary Loss

· Future loss

· Lost earning capacity

· Considerations relevant to both heads of pecuniary loss

· Non-Pecuniary loss

Andrews v. Grand & Toy Alta. Ltd
· Facts: Andrews rendered quadriplegic in accident for which his employer, Grand & Toy, have been found partially liable 
· Issue: whether the Appellate Division of the Supreme Court of Alberta erred in law in the assessment of damages (they reduced damages of 1,022,477 of trial court to 516,544)?

· Analysis:

· In order for appellant court to submit damages of its own it must be satisfied that a wrong principle of law was applied or that the overall amount is a wholly erroneous estimate of damage

· Method of assessing damages in separate amounts is a sound one (allows to review award on appeal and affords guidance in future cases)

· Problems with lump sum payments – would favour a system where there would be periodic payments subject to periodic review

· But, this is for the legislature to act on this matter

· Note 6 – 504

· Tax savings that would occur in a structured settlement would also occur in a structured judgment

· No legislation has authorized imposition of structured judgments 

· Wilson v. Martinello – where a plaintiff seeks a lump sum award including a gross-up and the defendant proposes a structured award with periodic payments, s.116 of the Courts of Justice Act requires the court to impose a structured award unless the plaintiff can prove it is not in her best interests

Pecuniary Loss: Future Care

· What would reasonably be expected to be expended in putting the injured party in the position he would have been in if he had not sustained the injury

· No duty to mitigate, but a duty to be reasonable – award must be fair to both parties and must not be determined on the basis of sympathy

· Reasonable means reasonableness in what is to be provided in the home environment

· Appellate Division court said that it was plaintiff’s choice to live in a home of his own (the most expensive choice – extravagant standard of care) – it can’t be unreasonable for a person to want to live in his own home

· Appellate Division noted that plaintiff can’t conjure up every conceivable expense as a pecuniary loss – agreed, but the request of home care doesn’t fall under this rubric 

· Final test – expenses that reasonably minded people would incur, assuming sufficient means to bear such an expense – reasonably minded people would bear expense of home rather than institution

· What is the proper compensation for a person who would have been able to care for himself and live in a home environment had he not been injured?  The answer is surely home care

· Life expectancy – appellant court said statistical average using the appropriate group – quadriplegics (agreed)

· Contingencies of life

· Cost of special equipment

· Notes 4, 5, 6, 7

· Court seems to assume that contingencies will occur at reular intervals which is unlikely

· Krangle v. Brisco – Child with down’s syndrome – 5% of total damages awarded because of existing legislation – if existing legislating continued to operate they would be overcompensated, if it didn’t they would receive 95% less than required 

· Although lump sum award is not taxable, interest is – Ontario courts have increased future care award by the estimated future tax liability to ensure the fund will generate sufficient after-tax income to meet the cost of care (known as the gross-up) - SC approved gross-up – gross-up is often significant)

· Increasingly when a claim has been settled, those settlements are structured – series of periodic payments set up to cover future losses (paid outs a period of time into the future)

Pecuniary Loss: Lost Earning Capacity

· What sort of career would the accident victim of had?  What where his prospects and potential prior to the accident?  

· It is not loss of earnings, but rather loss of earning capacity for which compensation must be made

· Level of earnings – affirmed holding of appellant court (figure between present salary and maximum for type of work) – earning capacity over his working life is higher than at the time of the accident

· Length of working life – should it be based on expected working life span prior to the accident or shortened life expectancy?  When looked at as capacity, it is clear that it must be the loss of that capacity prior to the accident

· Contingencies – unemployment, illness, accidents, business depression, etc.

· Should also take into account positive as well as negative (Bresatz v. Przibilla)

· Duplication with compensation for loss of future earnings – plaintiff can’t recover for the expense of providing basic necessities as part of the cost of future care while still recovering fully for prospective loss of earnings (without the accident these expenses would have been paid for out of earnings)

· 2 methods: award for future care which doesn’t deduct for basic necessities, then deduct for costs when computing loss of prospective earnings; deduct cost of basic necessities when computing award for future care and then compute earnings based on gross earnings

· First approach is to be preferred 

Considerations Relevant to Both Heads of Pecuniary Loss

· Capitalization rate: allowance for inflation and rate of return on investments

· Trial judge’s approach – rate of return as the rental value of money which may exist during periods of economic stability and to ignore inflation

· Air of unreality – better to proceed from what is known – use existing interest rates for return on long-term investments and then make allowance for long-term expected rate of inflation (can’t use present interest rates with no allowance for inflation)

· Allowance for tax

· Queen v. Jennings – court held that award for prospective income should be calculated with no deduction for tax which might have been attracted had it been earned over the working life of the plaintiff

· The court hold that no allowance for tax – partly because the income tax act allows deduction for medical expenses 

· When you are calculating the lost earning capacity doesn’t take into account taxes paid on income because will end up paying tax on interest earned and this part of the award is not grossed out (unlike cost of future care)

Non-Pecuniary Loss

· Three approaches theoretical approaches:

· Functional approach – assess compensation required to provide the injured person with a “reasonable solace for his misfortunes” – solace is taken as physical arrangements which can make his life more endurable

· Court favours last approach – damages won’t be too large once a person has been awarded for future care in terms of injuries and disabilities 

· This does not mean courts should not consider individual situation of the victim – must do so to determine what has been lost

· 100,000 – should be regarded as the upper limit of non-pecuniary loss in cases of this nature

J. Cassells, Remedies: The Law of Damages (Supp. Readings)
· Dickson referred to the process of estimating lost earning capacity as akin to looking in a crystal ball

· Assessment of lost earnings is particularly difficult in cases involving children were there is no recent earnings record – unstated or unintentional biases and assumptions will affect the reward

· Teno case – while Ontario CA accepted plaintiff’s mother’s salary as a fair proxy, the SC reduced because there is no evidence as to whether she would have become a member of workforce or got married and stayed at home – used poverty-line approach (relied on unstated assumptions)

· Attempts to base the wage-loss prediction upon the evidence – child may have educational track record or career aspirations

· Factors: parental education and income, family socio-economic systems, birth order, family stability

· Use gendered statistics (broken down into male and female cohorts) – results in significantly less projections for females than males

· While it is now standard practice to adjust upwards to take into account likely improvements in female wages in the future, still a large gap

· Parker v. Richards – adopted welfare payment standard because relied on gender (female), education (grade 6), labour force participation (unemployed), marital status (single mother), ethnicity (Aboriginal), and socio-economic background (parents divorced)
· Practice of using gendered and racialized statistics raises issue of whether damages should seek to replicate with precision the results that would have been achieved in an unfair society 

· Tucker (Public Trustee) v. Asleson – injury to 8 year old girl – used male statistics, but reduced by 63% for negative contingencies

· Tucker has not been overruled, but courts continued to use gendered statistics

· Restorative justice (accepts the prior status quo as the appropriate measure) vs distribute justice (focus on wider social inequalities)

Survival Actions and Dependants’ Claims for Wrongful Death or Injury

· Legislation has been enacted in England and all Canadian common law jurisdictions to nullify the common law rule that when an individual dies, all outstanding or potential causes of action that could otherwise be brought by or against the deceased were extinguished 

· Statutes allow for actions to be brought against the deceased’s estate and by the deceased’s estate

· Legislation has been passed in all Canadian provinces and territories that has nullified that common law rule

· Legislation varies from province to province

· Survival of Actions Act (Alberta Legislation) – p.519
S.38(1) of the Trustee Act (Survival statute in Ontario)
· While not statutorily prohibited, in practice courts do not permit recovery for loss of future earnings by the estate of a deceased tort victim

· These statutes allow the deceased’s estate to maintain legal actions the deceased could have brought had he/she lived

· Also allow other people to sue the deceased’s estate for actions they could have brought against the deceased before death

· 2 points to consider: 

· (1) damages for death or for loss of expectation of life are excluded only if death results from such tortiously caused injuries – damages are presumably recoverable if the person’s death is caused independently of the injuries brought on by the conduct of the independent tortfeasor 

· (2) award for damages for loss of amenities is subject to the same restrictions set out in the BC case of Childs v. Stevenson – damages are restricted to the period before death and the death must have been independently caused

· General rule – estate can recover in respect of all the losses for which the injured party would have been compensated had he survived to pursue his claim, subject only to the effect of the death of the substance of those losses in that death will result in (a) excluding some damages normally allowed – non-pecuniary loss and (b) by allowing some normally excluded (funeral expenses)

· Non-pecuniary loss is insignificant under the rational that the award would benefit someone who did not suffer any loss

Family Law Act
· Damages recoverable in survival action claims:

· Actual expenses reasonably incurred for benefit of person injured or killed

· Funeral expenses

· Travel expense incurred in visiting person during treatment/recovery

· Nursing, housekeeping, loss of income, etc.

· Compensate for loss of guidance, care, and companionship

Keizer v. Hanna
· Facts: Mr.Keizer died as a result of injuries he sustained in an automobile accident/defendant admitted negligence (wage earner for family)
· Issues: 

· Deductibility of income tax in arriving at an award for damages

· Quantum 

· Allow appeal and award amount of 100,000 but deduct the amount of insurance benefits already received by the appellant under the accident and death benefit provision found in the deceased’s insurance policy 

· Agreed with deduction for income tax (and deduct money deceased would have spent on himself)
· Contingencies

· Possibility of remarriage

· Possibility of widows death deceased’s dying under other circumstances 

· acceleration of inheritance to widow

· Possibility the infant may not be burden to father

· Contingencies must be considered, but judges should act on evidence rather than guesswork (can’t be faulted if considered and gave a contingency little significance

· Only question of importance is that the award be fair and adequate

· The appellant is entitled to an award that will assure her the comforts and station in life which she would have enjoyed but for the ultimate death of her husband

· Discount rate should be calculated on basis of present rates of return on long-term investments with an allowance for the effects of future inflation

Death of a Dependent Family Member

· Legislation does extend to this

· Damages are considerable less because the fatal accident legislation is generally intended to provide compensation for pecuniary losses (compensation is not usually available for grief and sorrow)

· Unless the plaintiff is able to prove on a balance of probabilities that, but-for the fatal accident, hw would have received a pecuniary benefit from the deceased relief will not be awarded

· Under-appreciation of the economic value of services provided within the home

Collateral Damages 

· Concern to avoid double recovery

· Example: Disability Insurance

· Some types of collateral benefits that aren’t taken into account to reduce the defendant’s liability (private insurance benefits, charitable or private gifts, public welfare payments, employment insurance payments)

· Why? 

· May be a specific statutory provision that set out these are not to be deducted

· Rational that the plaintiff paid for

· Tension with employment benefits – court is divided  (Rachel v. Bloomer & Cunning v. Wheeler)

· Rachel v. Bloomer – plaintiff’s claim for loss of employment income was unsuccessful because he already had his wages replaced by an employee benefit package

· Cunning v. Wheeler – opposite decision – could recover even though the plaintiff had coverage at work

· When you take the two cases together the distinction depends on whether the employee that he or she made some form of payment (directly or indirectly) for that benefit

· Cunning – recognized benefits were provided as party of a wage benefit and there is a cost to that and if the employees hadn’t been paying that would have been paid a higher dollar amount in wages

· Once plaintiff has paid for the benefit, the court will also allow compensation for loss of employment income from the tortfeasor

Defences to Negligence Liability

· Even if plaintiff proves that defendant negligently injured him, damages may be reduced or denied on the basis of a defence

· Burden of proof is on the defendant 

Contributory Negligence 

The Development

· At common law, plaintiff was traditionally denied recovery if his negligent conduct contributed to injury

· Last clear chance or last opportunity rule – permitted plaintiff to recover, despite his contributory negligence, if the defendant has the last clear chance to avoid the accident and negligently failed to take it

· Now – legislation has been enacted permitted the apportionment of liability – divide liability according to parties relative degrees of fault

Conduct Constituting Contributory Negligence

Walls v. Mussens Ltd.
· Facts: Defendant drove machine to plaintiff’s service station (where he obtained permission to do repair) → torch used by Morrison ignited pool on floor → judge found fire was caused by negligence of Morrison in the use of the propane gas torch → instead of using extinguishers tried to put out fire with snow → when plaintiff arrived did not use extinguisher either and tried to put out with snow → made worse

· Issue: Was the plaintiff guilty of contributory negligence in failing to use extinguisher on his arrival and trying to put it out with snow?

· Analysis:

· No portion of responsibility for starting fire can be attributed to the plaintiff (emergency was created solely by Morrison)

· Plaintiff is entitled to invoke the “agony of the moment” rule as an answer to the allegation of contributory negligence

· Test – not whether the plaintiff exercised a careful and prudent judgment in doing what he did, but whether what he did was something an ordinary prudent man might reasonably have done

· Conclusion: No contributory negligence in this case as plaintiff acted as an ordinary and prudent man would have in the fact of emergency

Gagnon v. Beaulieu


· Facts: plaintiff injured in a collision and was failing to wear seatbelt

· Issue: Did the plaintiff’s failure to wear a seatbelt constitute negligence contribution to the nature and extent of his injuries?

· Analysis:

· When failing to wear seatbelt, person is negligent in that he has failed to take reasonable precautions for his own safety

· If suffers injury as a result of accident and if it appear from evidence that if the seatbelt has been worn, the injuries could have been prevented or lessened, then failure to wear a seat belt is negligence which has contributed to the nature and extent of those injuries***
· Onus is on the defendant to prove that not only had the seat belt not been worn, but also that the injuries would have been prevented or lessened if the seat belt had been worn

· Expert evidence showed in this cause that had he been wearing the seatbelt his injuries would have been prevented or lessened

· Conclusion: plaintiff is contributory negligent

Apportionment of Loss

· See Negligence Act – p.545 – permits the court to divide responsibility for damages between the parties in relationship to their relative degrees of fault.

· S.3 – If plaintiff’s contributory negligence is also a part of the cause of harm, court will decide on evidence how to proportion liability

· Also deals with apportioning liability between two defendants 

· 2 tortfeasor are jointly and severally liable (for indivisible injuries)

· Defendants can recover to the extent that they are not liable for their loss – can look to each other for indemnity for the amount that they are not responsible for 
Mortimer v. Cameron
· Mortimer (plaintiff) and Cameron at a party → drinking and engaged in horseplay → hit wall in apartment building and fell 10 feet below → Mortimer is now quadriplegic 

· Issue: 

· Did the trial judge err in holding that the plaintiff’s injuries were not proximately caused by his own conduct or by the conduct of the defendant Cameron?

· Did the trial judge err in apportioning liability between the city and Stingray as 80% and 20% respectively

· Analysis:

· Defendant’s negligence is actionable only with respect to harm that is within the cope of the risk that makes the offending conduct actionable – plaintiff’s contributory negligence will not limit his recovery unless it is a proximate cause of his injury

· In this case, the risk of falling to the ground through a defectively constructed wall was beyond their reasonable contemplation  - not within the scope created by their horseplay (thus agree with trial judge)

· Trial judge did err in apportioning liability

· Stingray had the ongoing burden to maintain stairway in reasonable safe condition – the unsafe condition would have been discovered had a proper inspection been made

· Substantially greater degree of fault ought ot have been attributed to stingray because this company was under an ongoing duty to properly inspect premises – failure to discharge their duty over many years constituted a more proximate or current cause of accident than the city’s negligence 

· Risk that materialized was different than the risk they assumed **

· 60% against Stingray and 40% against the city

Snushall v. Fulsang (Supp. p.163)

· Facts: Snushall was wearing only a lap belt, not shoulder harness and the jury found she was 35% contributorily negligent

· Issue: did the jury correctly assess the degree of contributory negligence?

· Analysis:

· Jury’s assessment is beyond scope of anything that could be assessed as reasonable – it is beyond the appropriate range

· Causation can’t be the basis of allocation of responsibility between them – not wearing seatbelt doesn’t cause accident  - would undermine primary objective of tort law (to restore the plaintiff to the position he or she would have enjoyed but for the negligence of the defendant

· Denning – Froom v. Butcher – contributory negligence, solely for failing to wear a seatbelt, should not exceed 25%

· 15% were failing to wear seatbelt made a considerable different in severity of injuries

· 0% were it would have made no difference

· 25% where it would have prevented the injuries all together

· Canadian courts have adopted this view – negligence of defendant in the operation of a vehicle is the cause of the accident and primary cause of injuries, so the defendant should bear the greatest share of responsibility 

· Instruction to the jury – rather than referring to the failure to wear a seatbelt as “causing or contributing” to the injuries, it would be better to instruct the jury that the defendant’s negligence is the sole cause of injuries, but hat the law allows some reduction in damages if the plaintiff has failed to take reasonable precautions to protect him or herself from the consequences of the defendants negligence – reduction can be decided on the extent by which the damages might have been prevented 

· If you employ this analysis, even if you were in a situation where if the plaintiff has worn a seatbelt she wouldn’t have been injured at all, this would be limited to 25% (because its still the defendant who is the primary cause of the injuries – the plaintiff just failed to protect herself) – this is obiter 

· Conclusion: plaintiff contributory negligence is 5%.

Voluntary Assumptions of Risk

· Courts reluctant to apply defence except in certain situations as it precludes recovery all together and can lead to injustice

Dube v. Labar
· Appellant (plaintiff) and respondent (defendant) were drinking together the night before and the morning of the accident → appellant was driving but then couldn’t start the care, so the respondent started driving → conversation and respondent said he was okay to drive and got in passenger seat → accident shortly after → respondent veered off road and appellant grabbed wheel to try and fix and got into accident → appellant injured → jury found the plaintiff had been contributory negligent and that he voluntarily assumed risk, held for defendant 
· Issue: Is the defence of voluntary assumption of risk applicable to this case?
· Analysis:
· For a negligent driver to be completely relived from liability, plaintiff must have agreed expressly or by implication to exempt the defendant form liability for damages – must have been an express or implied bargain between parties where plaintiff gave up his right of action for negligence
· Defence will only arise in situations where it is clear that he plaintiff, knowing of the certain risk of harm, bargained way his right to sue for injuries – acceptance of risk must be express or may arise by necessary implication by the conduct of the parties
· Defendant has to prove that the plaintiff either expressly or by necessary implication agreed to exempt the defendant from liability for any damage suffered

· Did they assume the whole of the risk – this is a high hurdle for defendant to meet - Bar is set high because this defence is a complete bar to recover

· Defences will usually be inapplicable to drinking driver-willing passenger cases because it requires an awareness of circumstances and consequences of action
· Jury’s decision doesn’t have the character of unreasonableness that is necessary for an appeal
· Conclusion: appeal dismissed
Participation in a Criminal or Immoral Act

· Narrowly interpreted because precludes recovery all together 
Hall v. Herbert
· Facts: plaintiff and defendant were drunk →defendant allowed plaintiff to drive → accident → plaintiff sued defendant for allowing him to drive in his intoxicated condition 

· Issue: can the defendant raise the defence of ext turpi causa oritur action to negate the plaintiff’s cause of action

· Analysis:

· Doesn’t agree with Cory in suggesting that the defence should be eliminated – should not constitute a policy reason for holding that the defendant did not owe the plaintiff a duty of care

· Donoghue – duty of care is owed to all persons who may reasonably be foreseen to be injured by negligent conduct 

· Defence applies where a given plaintiff genuinely seeks to profit from his or her illegal conduct or where the claimed compensation would amount o an evasion of a criminal sanction – this is not the case here

· Conclusion: Plaintiff is contributory negligent, but can’t be denied damages on grounds of his participation in criminal or immoral conduct

Negligent Misrepresentation

· Hedley Byrne Co. v. Heller & Partners Ltd. – words are more volatile than deeds (statements have greater durability and portability than actions)

· Led to concern that the recognition of a duty of care in cases of negligent misrepresentation will result in “liability in an indeterminate amount for an indeterminate time to an indeterminate class”

· When negligent misrepresentation results in physical damage (to property or person) no substantial distinction is drawn between negligent actions and negligent words (use basic approach in Donoghue)

· Courts take a more restricted view when loss is purely economic (especially if caused by negligent misrepresentation)

· Traditionally, law refused to recognize a duty of care in negligent misrepresentation cases – only if plaintiff was able to prove that the defendant’s words amounted to a breach of fiduciary duty or a breach of contract

· New approach in Hedley Byrne – Duty of care can arise in circumstances where careless statements result in pure economic loss

Negligent Misrepresentation Causing Pure Economic Loss

· Hercules Management v. Ernst & Young
· Facts: Respondent accountants prepared audited financial statements for two companies (statements required by statute) → appellant shareholders claimed that they acted carelessly in their preparation which caused them to suffer economic losses from relying on those statements to make additional investments and suffered losses on their existing shareholdings

· Issue: Did the respondents owe the appellants a duty of care

· Analysis:

· Endorsed Anns Test: (1) whether a prima facie duty of care is owed (2) whether that duty, if exists, can be negatived or limited by policy considerations

· Prima facie duty of care:

· General test - Relationship of proximity or neighbourhood – whether there is a sufficiently close relationship between the plaintiff and the defendant that in the reasonable contemplation of the latter, carelessness on its party may cause damage to the former

· Negligent misrepresentation test - Reasonable foreseeability/reasonable reliance test - proximity must pertain to aspect of reliance – 2 criteria: (1) the defendant ought reasonably to foresee that the plaintiff will rely on his or her representations (2) reliance by the plaintiff would, in particular circumstances of the case, be reasonable 

· Policy considerations:

· Inquires concerning (1) the defendant’s knowledge of the identity of the plaintiff (or of the class of plaintiffs) and (2)whether the reliance losses claimed by the plaintiff stem from the particular transaction in respect of which the issue was made should be conducted at second stage of Anns test (policy considerations)

· Main policy considerations (Ultramares Corp. v. Touche) is indeterminate liability

· Example: auditors liability – in general concerns over indeterminate liability will negate the prima facie duty of care

· There may be exceptions 

· 2 main factors to consider: (1) the defendant’s knowledge of the identity of the plaintiff (or of the class of plaintiffs) and (2) the use of the statements at issue for the precise purpose or transaction for which they were prepared 

· The presence of these factors would been that worries stemming from indeterminacy would not arise since the scope potential liability is limited

· 5 general indicia of reasonable reliance: defendant had a direct/indirect financial interest in the transaction; defendant was a professional/expert; advice/info was provided in the course of defendant’s business; information/advice given deliberately (not on social occasion); information/advice given in response to specific inquiry (note, not a strict test)

· Conclusion: There is a prima facie duty of care, but it is negated by policy considerations because the statements were not used for the precise purpose or transaction for which they were prepared 

B.G. Checo Internat’l Ltd. v. BC Hydro & Power
· Facts: Hydro called for tenders → Checo assumed there would be clearing prior to commencement of his work and submitted tender → Hydro accepted Checo’s tender and entered into a contract which stipulated that it was Checo’s responsibility to inform himself of all aspects of work and also provided that clearing would be performed by others and would form no part of Checo’s work → clearing not done by others → Checo sued Hydro for negligent misrepresentation and breach of contract → CA found negligent misrepresentation 

· Issue: Can a plaintiff who is in a contractual relationship with the defendant sue the defendant in tort if the duty relied upon by the plaintiff in tort is also made a contractual duty by an express term of the contract?

· Analysis:

· Dissent:

· The existence of a contract between two parties does not preclude the existence of a common law duty of care – duty of care and liability may be concurrent in contract and tort

· If the parties to a contract chose to define a specific duty as an express term of the contract, then the consequences of a breach of that duty ought to be determined in the law of contract, not the law of tort

· Majority:

· Agree with the conclusion of dissent that Hydro is liable to Checo for breach of contract; disagree with his conclusion that the contract precludes Checo from suing in tort

· Claim in tort – the theory of concurrency

· Does the contract preclude Checo from suing in tort? No

· The general rule emerging from Central & Eastern Trust v. Rafuse is where a given wrong prima facie supports an action in contract and in tort, the party may sue in either or both, except where the contract indicates that the parties intended to limit or negative the right to sue in tort (the only limit on the right to choose one’s action is the principle of primacy of private ordering – the right of individuals to arrange their affairs and assume risks in a different way than would be done by the law of tort)

· It is only to the extent that this private ordering contradicts the tort duty that the tort duty is diminished 

· 3 types of cases:

· Contract stipulates a more stringent obligation than the general law of tort – right to sue in tort is not extinguished

· Contract stipulates a lower duty than that which would be presumed by the law of tort in similar circumstances – occurs when parties indicate by their contract their intention that ht usual liability imposed by the law of tort is not to bind them (duty in tort is generally only nullified by clear terms)

· Duty in contract and the common law duty in tort are co-extensive – may sue concurrently or alternatively in tort to secure some advantage peculiar to the law of tort (more generous limitation period)

· In this case, falls into third category – Checo can sue in tort – actions in contract and tort may be concurrently pursued unless the parties by a valid contractual provision indicate that they intended otherwise 

· Express-Implied distinction

· Concurrent duties in contract and tort would lie where the contract duty is defined by an implied term of the contract, but not where the term is express – Reject this distinction 

Recovery of Pure Economic Loss in Negligence

· Pure economic loss claims can be classified into five categories:

· Negligent misrepresentation

· Independent liability of statutory public authorities

· Negligent performance of a service

· Negligent supply of shoddy goods or structures

· Relational economic loss

· Categories are not closed – can recognize a new duty for pure economic loss cases using Anns test 

New Categories of Pure Economic Loss

Winnipeg Condominium Corp. No.36 v. Bird Construction 

· Facts: land developer contracted with respondent to construct an apartment building → cladding feel from 9th storey of building because there were structural defects in the masonry work → appellant brought action in negligence for alleged inadequacies in design and workmanship against the developer respondent 

· Issues: Can a general contractor responsible for the construction of a building be liable in tort law for negligence to a subsequent purchaser of the building, who is not in contractual privity with the contract, for the cost of repairing the defects that arose out of negligence in its construction?

· Analysis:

· Partially falls into the 4th category for claims of this sort - negligent supply of shoddy goods or structures BUT important distinction was these were dangerous defects not merely shoddy 

· Where a contractor is negligent in planning/construction of building and where that building is found to contain defects resulting from that negligence which pose a real and substantial danger to the occupants, the reasonable cost of repairing the defects and putting the building back into a non-dangerous state are recoverable in tort by the occupants (based on policy reasons – because dangerous and potential for injury – serve an important preventative function)

· It was reasonably foreseeable to the contractors that if the building was build negligently the subsequent purchasers may suffer personal injury or damage to their property – the  lack of contractual privity does not make this any less foreseeable because it is known that permanent structures are commonly inhabited by many different persons

· Are there any policy reasons which ought to negate the prima facie duty?

· 2 concerns:

· Overlap between tort and contract duties

· Court rejects this because the duty to construct a building according to reasonable standards and without dangerous defects arises independently of the contractual stipulations between the original owner and contractor

· Caveat emptor – def’n – in the absence of an express warranty, there is no implied warranty of fitness for human habitation upon the purchase of a house already completed at the time of sale

· Court rejects this – caveat emptor can’t serve as a complete shield in tort liability for contractors of a building 

· Caveat emptor is based on the idea that the purchaser is in the best position to inspect the building and bear the risks – but this is not true in this case (they did inspect and didn’t find defect) – thus, in this case the doctrine of caveat emptor is divorced from its underlying rationale

· Conclusion: No policy considerations exist o negate the contractor’s duty in tort to subsequent purchasers of a building

Relational Economic Loss

Bow Valley Husky (Bermuda) Shipping Ltd. v. St. John Shipbuilding Ltd.
· Facts: HOOL and BVI incorporated company Bow Valley Husky Bermuda (BVHB) to have an oil drilling rig → Saint John (SJSL) had a contract with BVHB  to construct rig →  heat system was required and BVHB chose the Thermaclad Raychem system → before was properly installed, fire broke out and cased damaged & rig was out of service for several months → Raychem nor SJSL warned any of the plaintiffs that Thermaclad was inflammable under certain circumstances

· Issue: Did SJSL and Raychem owe HOOL and BVI a duty to warn? (Recovery of contractual relational economic loss)

· Analysis:

· McLaughlin:

· Contractual relational economic loss – def’n – economic loss they suffered as a result of damages to the property of a third party (the third party in this case being BVHB)

· Canadian courts have recognized right to recover for contractual relational economic loss in some cases

· Canadian National Railway Co. v. Norsk Pacific Steamship Co.

· contractual relational economic loss can be recovered if plaintiff is in a joint venture

· agreed on several things: (1) can be recoverable in certain circumstances (2) circumstances can be defined by reference to categories (3) categories aren’t closed

· Hercules Management Ltd. v. Ernst & Young – Anns/Kamploops test

· In this case there is a duty of care: plaintiff’s knew of plaintiff’s and ought to have reasonably foreseen that that the economic interests of BVI and HOOL would be affected

· But, duty to warn is negated by policy considerations

· Indeterminate liability (where to you draw the line – this could extend to potential investors and many people)

· Majority: Approve of McLaughlin’s analysis, but said that the contract between BVHB and SJSL did negate the duty to warn that SJSL owed to BVHB

Martel Building Ltd. v. Canada

· Facts:  plaintiff leased a building to the defendant →  when lease was about to expire, parties entered into negotiations for renewal →defendant led plaintiff to believe that it would renew lease on certain terms →  but, when plaintiff formally extended an offer on those terms the defendant rejected, did not negotiate anymore, made a call for tenders and accepted the tender from another party → plaintiff says that the defendant breached a duty of care to negotiate in such a way as to avoid the infliction of a pure economic loss

· Issue: does the tort of negligence extend to damages for pure economic loss arising out of the conduct of pre-contractual negotiations?

· Analysis:

· Courts have recognized that in limited circumstances damages for economic loss absent physical or proprietary harm may be recovered 

· Why are courts less willing to award damages in cases of pure economic loss?

· Less compelling than protection of bodily security or propriety interests

· Raises concern of indeterminate liability

· Arise in commercial context (often insurance)

· May encourage a multiplicity of inappropriate lawsuits

· Martel’s claim is novel 

· Satisfies the first stage of the Anns Test – the pre-existing lease arrangement and communication between appellant and respondent are indicators of proximity 

· There are compelling policy reasons to conclude that one commercial party should not have to be mindful of another commercial party’s legitimate interest in an arm’s length negotiations

· Indeterminate liability (but in this case the inherent nature of negotiations place limits on class of potential claimants – ie restricted to those negotiating) and there is also a limit on the damages (ie limited by the nature of the transaction)

· Extending a duty of care to pre-contractual negotiations could deter socially and economically useful conduct – would defeat the essence of negotiations (competition – one party gains at the others loss) and hobble the marketplace)

· Would introduce to the courts a significant regulatory function – already scrutiny on pre-contractual conduct – don’t need more

· Could result in needless litigation

· Conclusion: While there is a prima facie duty of care, this is negated by policy considerations.

Battery, Assault, and the Intentional Infliction of Mental Suffering

Introduction: Volition, Intent, Motive, Mistake, & Accident

These are intentional torts that protect an individual’s personal integrity 

Basic Principle – a defendant will be held liable in intentional torts only if his conduct is both voluntary and intentional

Volition – requisite element of volition is present if defendant exercised control over his actions (if it was directed by conscious mind)

Smith v. Stone – party who carried defendant over land is trespasser not D

Intent – desire to bring about results/consequences of act

There can be a basis for imposing liability on D for unintended consequences of his act:

Imputed (Constructive) Intent – intend can include the unintended consequences that are certain or substantially certain to result from it

Transferred liability – intent to commit tort against one part, but unintentional commits tort against P or D intends to commit one type of intentional tort against P, but unintentionally commits another

Motive – reason for wanting result to occur – plaintiff must prove intent but does not have to establish that D had a blameworthy action

Duress – Gilbert v. Stone – duress does not serve as a defence 

Provocation – Miska v. Sivec – (1) onus is on the defendant to show that the force that he use in self-defence was not excessive (2) where there is evidence of provocation jury should be instructed to consider it in damages (3) in order to be considered provocation, must have occurred time of or shortly before assault and have been such to cause D to lose his power of self control (test usually in objective terms – i.e. would cause reasonable man to lose self control)
Mistake – when defendant intends the consequences of his act, but those consequences have different factual or legal significance than anticipated
Hodgkinson v. Martin – sincere but mistaken belief of D in the propriety of his illegal action is not an excuse, but is mitigation of his liability which should be taken into consideration where not the slightest injury has been occasioned to P’s person, clothing, or reputation
Ranson v. Kitner – hunting wolves, thought dog was wolf and killed – liable for damages caused by mistake even though acted in good faith

Accident – defendant unintentionally and without negligence injured plaintiff (can’t be liable in intentional/negligence tort) – absence of intent that distinguishes from mistake
Battery and the Defence of Consent
Bettel v. Yim
· Facts: Child caused trouble in convenient store → store owner gabbed him and shook him to get a confession before police came → store owners head came down and struck plaintiff’s nose

· Issue: Is the defendant (store owner liable) in torts for battery

· Analysis:

· Cook v. Lewis – once the plaintiff proves that he was injured by the direct act of the defendant, the onus shifts to the defendant to prove that absence of both intention and negligence to avoid liability

· Act of store owner constituted intentional torts of battery  - desired to bring harmful contact to plaintiff in order to get confession – doesn’t fit into accepted defences (consent, self-defence, defence of property, necessity or legal authority)

· Can an intentional wrongdoer be held liable for the consequences he did not intend?  Should an intentional wrongdoer be liable for only the reasonably foreseeable consequences of his intentional application of force?

· not necessary that the actor had intention to cause bodily harm only had to intend  contact

· Foreseeability should not be imported into field of intentional torts (it is the dignitary of interest that is the purpose)
· not necessary that the actor had intention to cause bodily harm only had to intend  contact 

· Test – whether D was guilty of deliberate, intentional, unlawful violence or threats of violence 

· If more serious harm than intended, D must bear all responsibility

· Conclusion: Defendant liable

· Notes:

· Criminal proceedings does not preclude civil proceedings

· A battery can only be committed when the defendant undertakes a positive act

· Battery is relied on as a cause of action in sexual assault; battery is the intentional infliction of harmful or offence contact  on another (remember that consent is a defence and failure to resist can be taken as consent if a reasonable person aware of the consequences would have resisted

· limitation periods for child sexual abuse cases: not going to run until person knew or ought to have known that they had been a victim of a tort (may be not until they are adults or entered into some form of therapy)

Norberg v. Wynrib  
· Facts: Doctor gave drugs to chemically dependant patient in exchange for sexual contact
· Issue: whether the defence of consent can be raised in the intentional tort of battery in these circumstances (did the plaintiff consent)
· Analysis:

· Note all 6 judges agreed that defence of consent not available (differed in approach – analysis based on La Forest who found defendant liable in battery)
· Consent (express or implied) is a defence to batter BUT must be genuine (not obtained by force/threat)

· “A man can’t be willing unless he is in a position to choose freely” - notion of consent must be modified to appreciate the power relationships between parties – Consent must be voluntary
· Consent is negated if such a disparity in the relative positions of the parties that the weaker party was not in a position to choose freely

· Power-dependency relationships - ability to “dominate and influence”- examples: student-teacher, psychotherapist-patient; physician-patient, clergy-penitent, professor-student, attorney-client; employer-employee 

· TEST: (1) proof of inequality between parties, which will ordinarily occur in special “power dependency” relationship (2) proof of exploitation (will occur when powerful person abuses position of authority by inducing dependant person into sexual relation – type of relationship and community standards are strong indicators )

· Conclusion: unequal distribution of power in this case (physician-patient) and the doctor used his knowledge of patient’s addition, combined with authority to prescribe drugs, to pursue his own interests - consent is not a defence 

Non-Marine Underwriters, Lloyd’s of London v. Scalera
Facts: plaintiff brought action in battery based on allegation of sexual activities that occurred without her consent when she was a minor
Issue: Should the rule re burden of proof in battery cases be altered in this case (i.e. should it be up to the P to prove lack of consent?
Analysis: 

· Homeowners insurance policy excludes intentional torts

· DISAGREE with view that onus rests on plaintiff in cases of sexual battery to prove that the D either new that was not consenting or that a reasonable person in the defendant’s position would have known she was not consenting

· RULE- Plaintiff only needs to prove force applied directly to her – then onus is on defendant to prove that plaintiff consented or a reasonable person would think she was consenting

· Battery is based on protecting individuals right to personal autonomy – fault stems from violating this right
· Why does this traditional approach remain appropriate?

· Tort of battery is a violation of personal autonomy, all contact outside the what is expected in the course of ordinary life, is prima facie offensive

· Plaintiff is not required to prove that the contact was physically/psychologically injurious or morally offensive – it is assumed (when not in exemplary category of conduct accepted in ordinary life)

· Note: plaintiff can’t succeed if only proves contact that is generally accepted in ordinary life 
· Consequences of changing battery law: focus shift to character of  P; victim blaming; changing this law would be contrary to moves in criminal law that focus is redirected to the offender; facts are within the defendant’s knowledge (likely to know why and how interference occurred)

Article: “The Canadian Experiment with Civil Action for Sexual Battery”
· New action for sexual exploitation may be emerging – courts beginning to consider power imbalance and invalidate on that ground what traditionally might have been accepted as the plaintiff’s consent

· Causes of Action – Battery (and consent)

· No recognition of a new nominate tort of sexual battery

· In battery cases, no need for proof of damage (will award punitive)
· Traditional battery action may be unsatisfactory for a prolong, patterned, sexual wrongdoing – battery conceptualized as “discrete event-discrete-injury tort”

· Difficult with consent in sexual battery cases – ordinarily plaintiff’s consent to nature of act will excuse tort, even if plaintiff was ignorant or deceived about collateral matters

· Madelena v. Kunn – ruled that incest perpetrator couldn’t invoke consent as a defence to sexual battery – but in case (15 year old girl and 41 foster father) said plaintiff possessed sufficient degree of intelligence, maturity to understand nature and consequences of sexual activity – was free to make decision 

· Lyth v. Dagg – 15 year old student seduced into homosexual relationship with teacher – court concluded that boy did nothing to stop (once seduced against will, boy became willing partner)

· Norberg v. Wynrib – legal status of approach to consent is uncertain because the court split 3-3 on the issue

· Limitation Period – Marciano v. Metzger – SCC applied a sensitive appreciation of the nature of incest to a discoverability principle in limitation matters – limitation period will not begin until plaintiff associated damage with the prior sexual abuse – also recognized that the period began to run when therapy did – incest was actionable as breach of a fiduciary duty for which there is no express statutory limitation period
· Damages have been low; recent trend – when trying to determine the damages try to weigh what the plaintiff’s life would have been
· Systematic, unconscious discrimination against women and children account for pattern of under compensation – initial tendency to award little or nothing for lost earning capacity (similar to Castle’s exerpt)
· Non-pecuniary heads of damages (often)

· Cap: 100,000 (plus 50,000 aggravating) lower than personal injury claims (230,000)

· Judicially approved: The younger the child when the abuse began, longer the abuse continued, closer relationship, the greater the injury; child sexual assault warrant higher damages than adult rape; abuse by fathers has a more negative impact than abuse by others, etc.

· Sexual Battery as Therapeutic Jurisprudence – Gilmour is skeptical
Assault 

· Legal wrongdoing consists in the wrongdoers act that threats victim’s security – don’t need direct contact or physical harm 

· Main element: Intentional creation in the mind of another of reasonable apprehension of immediate/imminent physical contact

Holcombe v. Whitaker

Facts: When wife tired to get annulment, defendant beat on door/tired to pry open and said “If you take me to court I will kill you → D argues that this can’t constitute assault because it was a conditional treat of violence with no overt act

Analysis:

· A show of force accompanied by an unlawful or unjustifiable demand, compliance with which will avert the threatened battery, is an assault – the defendant is not free to compel plaintiff to buy his/her safety by compliance with a condition which there is no legal right to impose

· Evidence of what occurred subsequent to threats what resulted from them is relevant to the issues being tried

Conclusion: This is a reasonable apprehension of imminent harm – plaintiff was scared and took steps to protect herself 

Police v. Greaves
Facts: when police called, drunk man had knife and threatened police with violence if they came on the property
Analysis: 
· If other conditions of the definition of assault were met (which they were) there is no reason why a conditional threat should not constitute assault

· TEST: (1) there was a threat to apply force to the other and (2) the person making that threat caused the other to believe on reasonable grounds that he had the ability to carry out that threat

· These are the elements you will be looking to when looking to see if something can constitute assault

· In this case, the menacing attitude of respondent and causing police to retire was sufficient for assault

· Remember- these don’t preclude criminal charges (they are another way of recovering from the defendant) 

· Notes:

· Usually words alone won’t constitute assault; aggressive words on their own (without threats doesn’t constitute assault)

· Generally future threats can’t constitute an assault because of the requirement of immediacy (may be somewhat relaxed but must have imminent harm)

· Even if conduct and words can’t fall into requirements of assault, they may fall into some other tort (i.e. intimidation, fraud, deceit, etc.)

The Intentional Infliction of Nervous Shock
Wilkinson v. Downton
Facts:  As a practical joke the defendants told plaintiff that husband was smashed up and that she was to go fetch him from hospital – becomes physically ill from shock
Analysis:

· Cost of fees to get husband awarded – Pasley v. Freeman – statement was a misrepresentation intended to be acted on

· Wouldn’t constitute assault – no threat of imminent harm - Creates a new tort – intentional infliction of mental suffering
· Has to be extreme enough to cause mental anguish and it has to be something beyond the ordinary AND has to be willfully calculated to produce harm 
· 2 Questions:

· Was the defendant’s act was so plainly calculated to produce some effect of the kind which was produced that an intention to produce it ought to be imputed to the defendant? Yes
· Was the effect too remote to be in law regarded as a consequence for which the defendant is answerable? No

· In order to prove that the defendant desired or the defendant ought to have known that action would cause victim distress, victim’s distress as to be within the realm of normal
· Don’t’ need to foresee the extent of the reaction – but the existence of the reaction must be known or to be substantial certain that it will be a consequence of action 
· This is a tort hat you do need to be able to prove harm that will be actionable - early cases required physical illness or a recognized psychiatric illness 
Conclusion: plaintiff awarded damages 

Radovskis v. Tomm
Facts: child was raped by defendant – mother seeks to recover damages for nervous shock – not sufficient evidence to support claim for damages
· A state of mind such as fear or acute grief is not itself capable of assessment of damages – visible and provable illness may be the natural consequence of such emotion and may furnish a ground of action 

· Test – need a visible and provable illness shown to the natural consequence of the violent emotion (only evidence was bad nerves)
· There has been developments in the law since this time
Samms v. Eccles
Facts: plaintiff claims severe emotional distress suffered from persistent indecent proposals (called at night, came to door, exposed himself)

· Barnett v. Collection Service Co – where the act is willful or malicious, as distinguished from being merely negligent, that recovery may be had for mental pain, though no physical injury results

· Action for emotional distress (not accompanied by bodily impact/physical injury) will be recognized when defendant intentionally engaged in some contact toward plaintiff (a) with the purpose of inflicting emotional distress or (b) where any reasonable person would have known that such would result; and his actions are of such nature as to be considered outrageous and intolerable in that they offend against the generally accepted standards of decency and morality 

· While woman/man can’t recover for solicitation – there is aggravating circumstances in this case

· Note: this is a US Case; not many cases on this

Bell-Ginsburg v. Ginsburg
Facts: Wife brings action against husband for negligence, battery, and intentional infliction for emotional distress in that he hid his homosexuality and exposed himself and her to risk of HIV

· Court may find battery – deliberate concealment of risky sexual activity could amount to fraud/deception sufficient to vitiate plaintiff’s consent to sexual activity

· Claim for intentional infliction of emotional distress: May be liability if the emotional effects of the defendant’s conduct where (a) direct and immediate (b) intended or foreseeable or a probable consequence

· Claim could go on to trial but note that law is in an unsettled state

A Common Law Tort of Discrimination?

Bhadauria v. Bd. Of Gov. of Seneca College
· Facts: Qualified teacher wasn’t called in for any interviews by defendant – claims she was not provided an interview because of her ethnic origin

· Ontario Court of Appeal decision:

· Referred to Constantine v. Imperial London Hotels – where man refused room because of his colour – common law right was violated and the injury itself imported damage (no need to prove damage)

· Gives rise to cause of action at common law – preamble of Code evidences full protection of rights – if establishes rights were violated, should get remedy at common law

· Reversed by SCC

· Cause of action at common law is closed by the Code – Code lays out procedures for vindication of that public policy expressed in the code and the plaintiff chose not to use these

Sexual Harassment in Tort and Discrimination Law   Human Rights Code, 1990
· Freedom from Discrimination, includes:

· Harassment because of sex in accommodation

· Harassment because of sex in workplaces

· Sexual solicitation by a person in a position to confer, grant, or deny benefit or advancement to the person

· “harassment” – conduct is that which is known or ought reasonably to be known to be unwelcome

Note: Sexual Harassment Cases in Tort
· Boothman v. Canada – plaintiff endured verbal and physical abuse from her supervisor during employment – this constituted assault and intentional infliction of emotional distress (plaintiff awarded damages)

· Clark v. Canada (Royal Canadian Mounted Police) – Clark endured pattern of sexual harassment from supervisors and colleagues – followed Boothman decision – ruled that case constituted the tort of intentional infliction of emotional distress or nervous shock

· Other courts have denied claims for damages based on sexual harassment because it falls under exclusive jurisdiction of human rights commissions (as per legislation) (as in Bhadauria v. Seneca College)

· But, sexual harassment can be distinguished from Bhadauria in that Bhadauria involved an attempt to use legislation to create a new tort (ruling does not support proposition that human rights legislation should be interpreted as subsuming already existing tort remedies such as batter or the intentional infliction of emotional distress
· Some support for new tort of sexual harassment (T.D. v. Runte; Chaychuck v. Best Cleaners & Contractors Ltd.)

Informed Consent & A Doctor’s Duty of Disclosure

· General rule: health care professional or counselor must obtain consent to initiate any physical examination, test , procedure, surgery or counseling

· Must be obtained in advance, must relate to the specific procedure/treatment, & voluntary 

· If patient is competent to give valid consent, her consent alone is what is required

· Consent must be given based on a full and frank disclosure of the nature of intervention and risks

· Exceptions:

· Unforeseen medical emergency where it is impossible to obtain consent

· Those who give general consent to particular treatment/procedure may be taken as implicitly consent to any other procedures that are incidental to the agreed treatment

· Note: Burden of proving consent on the balance of probabilities is on health professionals

Marshall v. Curry 

· Facts: While plaintiff was under anesthetic for treatment for hernia, defendant doctor removed testicle without the knowledge or consent of the plaintiff → doctor says it was necessary to remove the testicle to cure hernia and it would be bad for health and life of plaintiff to leave it
· Various principles outlined by court: where there is an opportunity to obtain consent, it must be had; may be express or implied; consent may be implied from conversation preceding an operation or from the antecedent circumstances

· When an emergency that could not have anticipated arises, it is the surgeon’s duty to act in order to save the life or preserve the health of the patient

· In this case, couldn’t have been foreseen and was necessary for life and health of plaintiff

Malette v. Shulman
· Facts: plaintiff injured in car accident had card on her person saying she was a Jehovah’s witness and couldn’t give blood → doctor gave blood since he believed she would die if he didn’t → plaintiff’s daughter arrived and confirmed and said to stop giving blood → doctor didn’t stop

· Analysis:
· Daughter’s participation confirms the card and signature of her mother’s, her mother’s current status as a Jehovah’s witness and her mother’s wish to not have blood 

· The card is a written declaration of a valid position which the card carrier may legitimately take in imposing a written restriction on her contract with the doctor – In this case, Shulman’s doubt on the validity of the card, although honest, was not rational 

· Court rejected extending the doctrine of informed consent to informed refusal 

· Doctrine of informed consent – def’n – to be valid a consent must be informed (doctor must explain risks)

Competency to Consent

· Test for competency – focuses on the patient’s ability to understand the nature of the proposed treatment and its risks, not her ability to make a reasoned or prudent judgment

· No recognized age of consent – use general test of competency

C v. Wren
· Facts: 16 year old girl pregnant → received approval by statutory committee for abortion → parents bring action against the doctor

· Issue: what is the capacity of the expectant mother to consent to the abortion

· Analysis:

· Plaintiff parents argue that doctor’s have an ethical obligation to discuss ethics of abortion and the ethics of obligation by children to parents with young persons in situations like this – rejected
· Parental right to determine whether or not the minor child below the age of 16 will have medical treatment terminates if and when the child achieves a sufficient understanding and intelligence to enable his or her to fully understand what is proposed

· In this case, 16-year old did have sufficient intelligence and understanding to make up her own mind and she is entitled to do so

Arndt v. Smith
· Facts: Arndt sued physician for costs associated with rearing her daughter, who was congenitally injured by chickenpox that Arndt had contracted during pregnancy → she contended that had the doctor properly informed her of the risk of injury to her fetus, she would have terminated the pregnancy and avoided the cost she now incurs

· Issue: What is the appropriate test for assessing causation? (i.e. whether the patient would have actually chosen to terminate the pregnancy if she had been properly informed of the risks)

· Analysis:

· Adopted modified objective test set out in Reibl v. Hughes

· Laskin (in Reibl) rejected pure subjective approach (because causation would be based soley on unreliable testimony – i.e. plaintiff) and rejected the objective approach because it would place undue emphasis on medical evidence

· Modified objective test – what would a reasonable patient in the circumstances/positon of the plaintiff would have done faced in the same situation if all material and special risks were known to him/her

· Particular concerns/fears of the plaintiff are taken into account but they must also be reasonably based

· Objectively attainable circumstances (age, martial status, employment, etc.) and subjective circumstances (beliefs, values, etc.) but must be reasonable 

· Evidence shows that a reasonable person in the plaintiff’s position would not have decided to terminate her pregnancy in the face of a very small increased risk to the fetus posed by her exposure to the virus which causes the chickenpox

· Dissent: would base test solely on what the particular plaintiff would have done

Health Care Consent Act
· Must obtain valid consent from capable patient
· Valid consent if it is informed voluntarily and not obtained through misrepresentation or fraud

· Capacity: person’s ability to understand the information that is relevant to making a decision about the treatment and to appreciate the reasonably foreseeable consequences of a decision or lack of decision 

· Act is silent on civil liability – likely to take more than silence to convince the courts that legislature intended to redefine the scope of battery action by altering the common law as expressed by SCC in Reibel 

· Gives immunity from liability in certain circumstances
· Emergency treatment exception

· Presumption in law that an individual has the capacity to consent to treatment

· If reasonable grounds to believe the person doesn’t have capacity to consent, can act on those grounds

· Do need to know that health care provider has to get consent before treating, consent has to be informed, in many ways the health care consent act codifies common law (have to tell person risk, etc. to be informed)

· Statute doesn’t deal with duty to disclose non-material special risks

· Failure to get consent at all is battery, failure to get informed consent, is negligence

Tort Liability of Public Authorities

R v. Right of Canada v. Sask. Wheat Pool
Facts: Wheat pool delivered infested wheat to the wheat board, which was a violation of the applicable statute (Canadian Grain Act) → Board brought no claim in negligence; solely sought damages on breach of statute (there was no fault on wheat pool; negligence action would not succeed)

Issue: can breach of statutory duty give rise to civil action?

Analysis:
· Elements of tort law and the importance of elements to have some degree of fault

· Recognizing a second new nominate tort would risk imposing liability on defendants without any proof of fault – court refuses to take this step

· Summary:

· No new nominate tort of statutory breach → If looking at a breach of statutory duty it should be considered in a negligence claim
· Proof of statutory breach that has caused damages that can be evidence of negligence

· Statutory formulation of duty can afford a reasonable standard of conduct – useful in giving you what the standard of care should be

· In this case, negligence isn’t proven, so action has to fail

Notes:

· Unless expressly exempted by statute, gov’t CAN be held vicariously liable for the torts of its employees committed within the scope of their employment

· More difficult issue is the gov’t own public liability in policy making

· Important Distinction: whether the gov’t is vested with a statutory duty or statutory power

· When under statutory duty: the public authority will not be held liable for doing something that it is required to do by statutes, however it can be held liable in negligence if it performs its statutory duty negligently or fails to fulfill its statutory duty

· Statutory power (has discretion under legislation; doesn’t have to take action but it may):  More careful of imposing duty of care in these actions – b/c court would be substitution their judgment with those of political power

Just v. BC 

Facts: Accident on public highway – rock had worked its way lose from the slopes and landed on the plaintiff’s car

Analysis:

· First you have to establish whether the government authority owed the P a duty of care- relationship of proximity (Anns test applied to gov’t)

· Court concluded that there was a duty of care owed – found on the basis that gov’t builds and maintains public highways and invites public to use them
· Question becomes – how is this duty affected by fact that D is a public authority?
· Important distinction whether there is negligence in policy or operation

· If the complaint is about authority’s lack of care in policy matters, then ordinary foreseeability of harm and care is not appropriate

· No liability in negligence UNLESS there was not a bona fide exercise of discretion (gov’t wasn’t conscientious & didn’t act in good faith

· Budgetary allocations are classed as policy – could be attacked by saying not exercising bona fide exercise of discretion

· If it is something that operates at implementation/operational phase – than ordinary negligence principles can be applied

· BUT standards of care may not be same for gov’t – must be reasonable in light of surrounding circumstances (ie. Funding; personnel and equipment available)

· What constitutes a policy decision and what constitutes an operational decision?  No crystal clear indication

· Blessing v. US - How do you draw the difference between policy decisions and operational decisions
· To inspect, not to inspect – policy decisions

· Note characterization rests on the nature of the decision and not on the identity of actors (policy decisions may be made by lower levels of authority)

· Also note: may be explicit statutory exceptions

· Once decision has been made to inspect, move to operational side and the system of inspection has to be reasonable and has to be made properly – system of inspection can be reviewing by court – will look to whether system was (1) reasonable (2) was it reasonably carried out

· Cory concludes that this is an operational decision because the gov’t is already inspecting mountains – we are talking about the quality of that

· Note strong dissent: if you define operational decisions as broadly as the majority does, there is hardly anything left to put in the category of policy decision 

· Policy decisions – the content of what is going to be done (not just the fact that it will be done)

· There were decisions following this case, but not much clarification

Vicarious Liability
· Strict liability – may be held liable even though did not breach any obligation at all

· Notes: (1) vicarious liability does not relieve a tortfeasor of responsibility; merely provides P with alternative source of relief (2) employer may have right to recover same amount he was held liable for from employee (3) employers limited liability clause may extend to employees (4) employer may be held personally responsible for own tort (negligent hiring)

· There may be statutory vicarious liability – e.g. Ontario Highway Traffic Act – owner of vehicle is vicariously liable for damages resulting from others negligent operation (unless taken without the owner’s consent

· Principle-agency relationship  - If principle authorizes agent to act on his behalf, may be liable for agent’s torts
T.G. Bright Co. v. Kerr 
Note: Text is on the dissent – but sets out the law

Issue: Should wine dealer be held vicariously liable for the negligence of its motorcycle delivery man?

· Majority: Although Delivery man was dealer’s agent, not servant because didn’t have control over precise manner which the action was performed

· Dissent analysis:

· Respondent superior – he who expects to derive advantage from an act which is done by another for him, should answer for injury which a third person may sustain from it
· Also, principle gets to choose the agent so should deal with consequences (when they are good and when they are bad)

· Principle is going to be liable to third person but won’t be liable for any matters that are beyond the scope of the agency

· This has given rise to lots of litigation about what the scope of the agency was 

· Considerable development in the law since that time 

Bazeley v. Curry
· Unanimous SCC decision

Facts: Sexual assault by employee in residential care facility for troubled children→ D (owner conducted appropriate checks and wasn’t aware that employee was a pedophile)

Issue: whether or not the employer could be held vicariously liable for an employee’s sexual assaults on a child in its care

Analysis:

· Note: Court was to assume that all these underlying facts as they were true and if they were true, could be held vicariously liable

· Note: In this case, employer is a substitute parent and the employees were to do everything a parent would do to care for the children
· Principle: Employers are vicariously liable for employee torts that fall within the scope of employment

· Acts that are authorized by the employer

· Unauthorized acts that are so connected to what the employer authorized acts that they can be regarded as modes (even if they are improper modes) of performing what is authorized

· Court says 2 step test to determine the second branch of the test:

· Is there any precedents that are clearly applicable?

· If there aren’t precedents, court has to look to whether liability should be imposed in light of broader policy considerations

· General categories:

· Where employee is furthering the employer’s aim – works well for many cases of negligent accident (doesn’t suffice for intentional torts) 

· Where employer’s enterprise, invariably would create a certain amount of friction – cases most often referred to under this heading is the provoked bartender

· Situation of dishonest employees –trend if entirely unconnected to employees employment, not vicariously liable 

· What is the common thread that would pull these general categories together?  Employer introduces the risk
· Employer is directly liable for own negligence as well as vicariously liable for employees wrongdoing

· Application:

· In this case, there is no precedents

· Court goes through these 3 categories of cases and says there is a common thread of the employer introducing the risk (what is required is an increase in risk as a result of the employer’s enterprise & the duties entrusted (while keeping in mind policy considerations)
· 2 policy concerns: just & practical remedy; deterring future conduct

· Those who employ others to advance their economic interest, should be liable – would meet goal of effective compensation and employer who is best able to bear the loss; employer may be best at satisfying goal of deterrence b/c in best position to take steps to safeguard from wrongdoing
· Are there negative policy considerations?  Is the finding of liability too harsh?

· No - will only find liability where the 2 policy reasons will be advanced when finding vicarious liability; these policy will not be found when wrong is only incidentally linked to employers activities and employees duties 

· What occurred has to be closely or materially related to risk enhanced or introduced by employer*

· Did role increase likelihood that this thing would occur?  This is an instance where is appropriate to hold employer vicariously liable

· Did it matter that employer was a non-profit organization?  No 
· Note law & development on test that unauthorized acts are so connected with authorized acts that they can be considered modes

· Note: when related to intentional torts, look to various relevant factors:

· Opportunity provided by the enterprise

· Extend to which wrongful act may have been furthered by employer’s aims

· Extent to which it was related to friction

· Extent of power conferred on employee in relation ot the victim

· Vulnerability of potential victims to the wrongful exercise of employee’s power

Note: p.229 – Supp

Jacobi v. Griffiths
· 4-3 majority held that Boys and Girls club was not vicariously laibel for sexual assaults committed by program director

· Unlike employee in Curry, Griffiths’ position did not give him parental authority over children 

· Test of close connection of risk created by enterprise and wrong that is committed has to be strong and rigorous – can’t just find liability b/c one of the parties has deeper pockets

· majority concludes no close connection between creation of risk and wrong in this case b/c just employment providing a mere opportunity to commit crime (this is not enough, need more – as said in Curry)

· No job created authority to insinuate himself into child’s personal life

· Strong dissent – part of his job to form bonds of intimacy and respect; users of club were often vulnerable teenagers

671122 Ont. Ltd. Sagaz 

Facts: P manufactured car seat covers → D did as well and hired marketing company → marketing company bribed Canadian Tire to get business (P out of business)
Issue: Should the marketing company be classified as an independent contractor or an employee?

Analysis:

· For vicarious liability & creation of risk has to be more than mere proving location)

· Policy considerations justifying vicarious liability:

· just and practical remedy 

· Employer is often in the best condition to spread the loss (obtaining first party insurance or passing it on through price increases)

· Deterrence – employer has control over workplace, so employer can best change these arrangements to avoid this type of behaviour 

· Distinctions between employees and independent contractors – liability differs because of the different degrees of control 

· If employee does something during course of employment, employer is liable

· If independent contractor is negligent, the employer is not vicariously liable (there are exceptions)

· This distinction is key and is not always governed what these people call themselves 

· Control is major factor but to the only relevant factor; has to be control or policy conditions won’t be satisfied (may have very little control over independent contractor)
· TESTS:

· Entrepreneur test – (1) control (2) ownership of tools (3) chance of profit (4) risk of loss
· Organization test/Integration of interest test– a  contract for service (employee) or a contract for services (independent) 

· Whether activity/worker is integral to the employer’s business - this test was difficult - difficult to determine in advance what relationship would be characterized & will often be answered yes
· Is person in business on their own account (i.e. contract for servies)

· Factors: does individual have his own equipment, does he hire his own workers, does he have opportunity to profit, is he taking a financial risk 

· Enterprise test 
· Employer should be vicariously liable because (1) he controls the activities of the worker (2) he is in a position to reduce risk of loss (3) he benefits from the activities of the worker (4) the true cost of produce or service ought to be borne by the enterprising offering it

· There isn’t any one conclusive test  - have to look to the total relationship with the parties to decide whether should be characterized as employment or independent contract (with limited exceptions, vicariously liable)

· Held: was an independent contractor

· Note: Doctors are not employees of hospitals – considered independent contractors; hospitals are not vicariously liable for negligence of doctors
· Only some employees – interns and residents (still in the course of their training)

Theories, Criticisms, and Alternatives 

Slater Report – “The Need for a Fundamentally Different Approach to Accident Compensation”

· Slater sets out ends or goals the tort system is meant to achieve and whether it does or it doesn’t - is critical of reliance of tort 

· Most injuries are dealt with outside the system (no fault system) - tort system is a small part of system of compensation 

· Modern system has transformed from one of deterrence to compensation

· Why?  Modern liability insurance – Defendant is not paying so punitive and deterrent effect is diminished

· Success of modern liability insurance → inevitable failure of tort (tort can’t deter or fully compensate)

· Critical of straight jacket tort places judges in; criticized need to find fault; this threatened the integrity b/c of judges decision making – fit things into the box of fault; but when can’t there is no compensation at all

· Courts may find fault when one exists so that they can be adequately compensated by wealthier insurers of blameless defendants; compensation denied when fault can’t be found

· Tension between deterrence and insurance – compensation function should be separate from deterrent function

Deterrence Function

· Distinguishes between general deterrence and market deterrence (tort insures that cost of accidents is reflected in cost of activities/goods) – we will focus more on general

· Could deter my other means - higher premium prices; penalty rating for insurance

· Pessimistic that tort and negligent law will have any deterrent effect

· With isolated acts unlikely that potential for negligent liability is going to affect how people act – instances of true inadvertence 

· Planned system of enterprise behaviour – not effective deterrent – rational actors making decisions on how to avoid financial liability – may be better ways/easier ways to increase profit other than devoting money to safety – why would they do this then?

· Company liability might be direct or vicarious 

· Vicarious – potential that co. will be liable for employees – can effect how firm acts – but incentive is there to avoid paying damages, not there to avoid harm

· No relationship between the severity of sanction and degree of fault

· Most injured people don’t sue

· Rarely paid by individual wrongdoer (insurance)

· Lengthy court battles – dilutes deterrent effect

Compensation function

· Only way to justify tort is compensation – but it is not effective at this either

· Tort is too unpredictable a means of recovery and too slow to be any sort of rational form of accident insurance

· Compensation is denied when fault can’t be proved – many go uncompensated

· Enormous delay

· D assets/insurance may not be sufficient to cover loss

· High costs of litigation

Solution: Non-tort accident compensation

· Slater report recommends that tort system shouldn’t be relied on to deter or compensate – set out how to achieve both those objectives (through 2 separate systems – 1 for each)

· Suggests a no-tort form of accident compensation ; can have other mechanisms to deter people (won’t be tort system, but can hold them accountable for their wrongdoing) 

3 main recommendations:

· In short term, accident compensation scheme implemented by private industry (at least for automobile accidents)

· Ideally (medium term objective) – universal accident compensation plan (all accidental inuries)

· Long term – universal disability compensation program

· Note: this was followed by the Osborne report

Klar – comment on the Osborne Report
No to no fault (note this is only related to motor vehicle accidents)

· Osborne report rejects proposal to move to no-fault/no-tort form of accident compensation

· Recommended that existing tort system stay in place, but existing no-fault compensation be expanded (existing system in place) – no fault benefits would be deducted from any tort award
Why is no-fault rejected by Osborne?

· Many changes in Ontario which make it easier for victims of motor vehicle accidents to make tort claims and receive increased awards; also we do have insurance with significant rewards
· Osborne is critical of cost-efficiency of no-fault because Slater merely compared administrative costs – there are other cost dimensions

· What about the functions (such as deterrence) that will need to be replaced? Criminal law, safety regulations, etc. will have to take up the slack  

· Goals and philosophy of tort system are different than those that underlie no-fault 
· a lot to be said for fault based system and for its deterrent effect, but also goes back to third goal of tort system – corrective justice

· Corrective system – link between wrongdoing and obligation/sense that it is right that they pay for the harm caused – it fits with public’s sense of what is right 

· Idea of tort as a “civil theatre”

· Underlies our values

· Tort system – fairness and justice

· Public’s sense of what is right requires that fault be taken into account in compensation

· Unjust for system to compensate drunk driver and victim equally

· Admits delays but this is not b/c it is a fault based system, it is because of lump sum award (P have to wait till condition stablizies and can be assessed) – we can get rid of this

· While liability insurance may weaken the deterrent effect, there is still the threat of increased premiums, danger of insurance company seeking indemnity from insured

· 2 responses to criticisms of the litigation process: an focus on improving and very little cases actually go to litigation

Palmer – New Zealand Accident Compensation Act
· Abolishing tort law for personal-injury cases in New Zealand has been a success
· Principles driving the scheme: 

· Community responsibility

· Comprehensive entitlement

· Complete rehabilitation

· Real compensation 

· Administrative efficiency

· Don’t receive common law damages; come may have secured more if they could, but not many

· Arguments for abolishing common law action for accident compensation

· Failure to compensate large number of accident victims

· Waste – legal/administrative expenses

· Delays in the delievery of benefits

· Liability insurance has removed deterrent effect

· Lump sum payment – speculation; guess work

· Accident prevention was impeded

· Tactic: divert monies spent on compulsory liability insurance into the new scheme

· Purpose of scheme was to spread losses of personal injury among the community 

· Note: exemplary damages survived the act

· Act excludes proceedings for damages arising directly or indirectly out of personal injury

· Distributive justice instead of corrective justice

· Allows many more people to claim for injuries than tort law alone did

· Benefits under scheme are reduced, while the right to sue remains unavailable – is that fair??

· Both schemes can’t survive together – corrective justice & distributive
Torts Summary
**Remember to consider relevant statutes**
The Duty of Care

*First look to see if there facts fall into an existing category where duty exists*

· * If does not fall into any categories, go on to Ann’s Test (Kamloops v. Nielsen):
· Is there a sufficient relationship of proximity in that the wrongdoer would reasonably contemplate that his carelessness may be likely to cause damage?  If so, prima facie duty of care exists.

· Is there policy consideration which ought to negate that duty?
General Principles-Tests
	Case/Statute
	Reminder/Ratio/Comments

	Donoghue v. Stevenson [1932]
	Take reasonable care to avoid acts or omissions you can reasonably foresee would be likely to injury your neighbour (someone who ought reasonably to be in your contemplation).

	Cooper v. Hobart (2001)
	Registrar of mortgage brokers (don’t owe duty of care to investors) – policy considerations at 1st stage of Anns, existing categories

	Odhavji v. Woodhouse
	SIU investigation – duties to ensure cooperation – used Cooper test – Chief (proximate) but Police Services Board and Province did not because of a lack of proximity (looked at policy in first stage – statutory req.)

	Bella v. Young
	Child abuse essay – student-professor – is a duty – SOC breached (must have reasonable cause)

	Moule v. N.B. Elec. Power Comm’n (1976)
	Foreseeable Risk of Injury  - Would a reasonable person reasonably foresee that the presence of these wire may harm members of the public – No unlikely event

	Palsgraf v. Long Island Ry. Co., (1928)
	Foreseeable Plaintiff Test **if someone is outside the foreseeable radius of danger, you don’t owe them a duty of care** Doesn’t mean that the individual plaintiff must be foreseeable, but rather the plaintiff belonged to a class of persons foreseeably at risk


Nonfeasance:  Duties of Affirmative Action 
*no common law duty to take affirmative action to assist other people unless there is a special relationship*
	Case/Statute
	Reminder/Ratio/Comments

	Duty to Rescue

	Osterlind v. Hill, (1928)
	Canoe – No duty to not rent or rescue

	Matthews v. MacLaren; Horsley v. MacLaren (1969)
	Boat operator – passenger (quasi-contractual) – duty to rescue - breached SOC - but no causation 
Note: Once rescue has begun, rescuer has assumed a duty to act and must meet the standard of care

	Duty to Control the Conduct of Others

	Crocker v. Sundance Northwest Resorts Ltd. (1988)
	One is under a duty not to place another person in a position where it is foreseeable that that person could suffer injury – resort created/controlled risk (organizer-participant; commercial relationship; control and supervision; invitor-invitee) (note: Menow – bar evicts customer & is liable – Jordon house also established bar li.)

	Stewart v. Pettie, [1995]
	Commercial vendors of alcohol owe a general duty to person who can be expected to use highways – BUT in addition to special relationship, but also be foreseeable

	Section 39 of the Liquor Licence Act
	sellers of liquor liable for injuries to third person or third person’s property if the risk was reasonably foreseeable 

	Hunt v. Sutton Incentive Realty (2001)
	Work party: Employer – employee (drunk) - duty

	Childs v. Desormeaux, [2006]
	social host-guest (not duty – differs from commercial) – must look to proximity (no) – 3 categories recognized:

· defendant intentionally attracts or invites third parties to an inherent and obvious risk that he or she creates or controls
· Paternalistic relationships of supervision and control
· Public function – commercial enterprise

	Jane Doe v. Metro. Toronto Comm. of Police, [1998]
	Statutory duty of police – prevent crime & protect

Duty to warn in this case – foreseeable and special relationship of proximity (plaintiff within small group of victims)

	Additional Notes
	Tarasoff v. Regents of the University of California – psychiatrist – patient – duty to third party injured by patient 


Special Duties of Care 

	Case/Statute
	Reminder/Ratio/Comments

	Horsley v. MacLaren, [1972]
	Duty of Care Owed to Rescuers – If person creates situation of peril, owe duty to rescuers (didn’t create peril in this case) MacLaren will only liable if rescuer was induced to risk own life by diving in after him by defendant’s negligible rescue 

	Dobson v. Dobson, [1999]
	Duties Owed to the Unborn – no duty of care on mother to fetus – policy considerations

	Rhodes v. C.N.R. (1990)
	Nervous Shock – to succeed in a claim for nervous shock the has to be three aspects: relational, locational, temporal  - must also be recognized psychiatric illness


The Standard of Care 

Once duty of Care is established, must consider:

· What is the standard of care?

· Did the defendant meet or breach the standard of care?

**The Reasonable Person Test** - How a reasonable person in the defendant’s circumstance would have acted at the relevant time (Arland v. Taylor)
Factors Considered in Determining Breach of the Standard of Care
· Three main considerations: (1) the probability of a risk (2) the potential severity of the injury (3) social utility of the conduct

	Case/Statute
	Reminder/Ratio/Comments

	U.S. v. Carroll Towing Co., (1947)
	Economic Analysis: Is burden less than probability and gravity? What a reasonable person would consider

	Bolton v. Stone, [1951]
	Cricket - Risks that are foreseeable, you should take steps to avoid, but foreseeability alone isn’t enough - Likelihood of injury & gravity of injury 

	Paris v. Stepney Borough Council
	One eyed worker – goggles - probability and severity/consequences would be greater & little cost

	Vaughan v. Halifax-Dartmouth Bridge Comm. (1961)
	Paint dripping on cars – Duty was to take all reasonable measures to prevent result or minimize damage - cost of risk avoidance was low, while probability and severity injury high

	Law Estate v. Simice (1994)
	Cost of risk avoidance – cost of CT scan not as high as the cost and probability/gravity of the death of patient

	Watt v. Hertfordshire County Council, [1954]
	Social Utility - Must balance risk against the measures taken to eliminate risk

	Special Standards of Care

	Fiola v. Cechmanek (2001)
	Disabled – Test – must show lacked capacity to control actions or no capacity to understand duty

	Joyal v. Barsby (1965)
	Children – Test - Did child exercise the care to be expected form a child of like age, intelligence and experience?

	White v. Turner (1981)
	Plastic surgeon - Professionals – higher standard

	The Role of Custom *party relying on this custom has burden of proving that the custom/practice existed*

	ter Neuzen v. Korn,
	HIV in artificial insemination – Highly technical/scientific matters beyond ordinary experience/understanding, it will NOT be open to find standard medical practice negligent. Exception – if standard practice fails to adopt obvious reasonable precautions readily apparent to ordinary finder of fact

	Girard v. General Hospital of Port Arthur, [1998]
	Fell during test - Where would be a situation where jury would have proper expertise to determine whether the standard of practice itself was negligent? – very limited instances


Causation 
Look at 2 things: cause in fact (breach must be A cause if not THE cause) & remoteness (even if caused, won’t be liable if too remote)
	Case/Statute
	Reminder/Ratio/Comments

	Barnett v. Chelsea & Kensington Hospital Mgmt. Cttee.
	Tea case - But-for Test

	McGhee v. National Coal Board
	shifted burden of proof – once plaintiff showed that defendant materially increased the risk of an injury (and it was that type of injury that occurred), its then up to the defendant to prove it didn’t cause

	Snell v. Farrell, (1990)
	Less onerous standard of proof on plaintiff when facts lie within the defendant’s knowledge and there is no evidence to the contrary – Inference of causation

	Walker Estate v. York-Finch General Hospital (2001)
	Red cross screening – HIV – set out material contribution test – didn’t specify when to use

	Cottrelle v. Gerrard (2003)
	Diabetic sore – not Snell & Farel type case (it is known what caused injury) & don’t apply material contribution (only when exact cause isn’t known) – Failed BF test

	IndependentTortfeasors and Multiple Causes ( when independent tortfeasors are responsible for single, indivisible harm - Joint and severally liable (each of wrongdoing defendants is responsible for all of the loss caused)

	Nowlan v. Brunswick Const. Ltée
	Contractor & architect negligent – joint and severally liable whether or not would have happened in the absence of their cause

	Joint Tortfeasors
	Legal relationship (employer-employee, parent-child, agent-principle)

	Independently Sufficient Causal Factors

	Dillon v. Twin State Gas and Elec. Co., (1932)
	Almost fell but was electrocuted – take into account non-tortious cause (but for wires, would have fell and died)

	Penner v. Mitchell, (1978)
	Tortious injury + heart condition - Baker only apply to contingencies that arise in culpable circumstances– take into account non-tortious injury after - “Crumbling skull” – damage from non-tortious cause would have happened anyway

	Independently Insufficient Causal Factors

	Athey v. Leonati (1996)
	Pre-existing back condition + tortious cause causation is established when defendant’s negligence materially contributed to the occurrence of the injury * (not necessary for plaintiff to establish that defendant’s negligence was the sole cause) – Thin Skull (liable even  if the injuries are unexpectedly sever owing to a pre-existing condition)


* Keep in mind – Burden of Proof throughout analysis*
Wakelin v. London and South Western Ry. Co. – plaintiff on a balance of probabilities

· If in the absence of direct proof the circumstances which are established are equally consistent with the allegation of the plaintiff as with the denial of the defendants, the plaintiff fails because the plaintiff is bound to establish the affirmative of the proposition*

Exceptions to the Burden of Proof

	Case/Statute
	Reminder/Ratio/Comments

	MacDonald v.Woodard, (1974)
	P hit standing in front of car - Highway Traffic Act shifts onus of proof D must satisfy court on a preponderance of evidence that he was not negligent

	S. 93, Highway Traffic Act
	Doesn’t apply to collisions w/2 cars or passengers

	Parental Responsibility Act 2000
	Parent is liable for damages unless satisfies court that he/she was exercising reasonable supervision that time and made reasonable efforts to prevent/discourage

	Shannon v. T.W
	16 year old boys – parent not liable

	Dahlberg v. Naydiuk, (1969)
	Firing over P’s farm - Once plaintiff establishes act of trespass, its up to defendant to prove he wasn’t negligence 

	Non-Marine Underwriters, Lloyd’s of London v. Scalera
	Sexual battery – Once plaintiff proves direct application of force, D must prove that not intentional or  negligent

	Cook v. Lewis
	Multiple negligent defendants – burden shifts to wrongdoer to exculpate himself


Res Ipsa Loquitur - Circumstantial evidence – evidence from which an inference may be drawn to reach a conclusion (used when there is no direct evidence)
Fontaine v. British Columbia (Official Administrator)

· Bodies found in car case – no evidence

· If plaintiff can establish that it is more probable than not that it was negligent driving that caused the car to go off the road and the collision to occur, can succeed 

· Not successful – many other probably causes

· Use is restricted to cases where the facts permit an inference of negligence and there was no other reasonable explanation for the accident
Novel Approaches to the Problem of Proof 

Sindell v. Abbott Laboratories – Market share liability approach (note: sufficient if the plaintiff named defendants who together had a substantial share of the market
· Note: Tobacco Legislation - Tobacco Damages and Health Care Costs Recovery Act (BC) liability based on risk contribution
Remoteness of Damages (* consider this in causation analysis*)
	Case/Statute
	Reminder/Ratio/Comments

	The Wagon Mound (No. 1), [1961]
	Rejects directness -  Foreseeability 



	Hughes v. Lord Advocate, [1963]
	Kind of Injury - if the accident was foreseeable, and the type of damage was foreseeable (burns), then the D is liable even if how it occurred is different than you would have foreseen

	Thin Skulled Plaintiff Rule

	Smith v. Leech Brain and Co
	Burn on lip - As long as type of damage is foreseeable, doesn’t matter the extent

	Marconato v. Franklin
	injuries that are different in kind than you would normally expect - as long as some injury is reasonably foreseeable, the D can be held liable

	The Possibility of Injury Rule

	The Wagon Mound (No. 2), [1967]
	same incident as Wagon Mound 1, but plaintiffs were owners of other boats in harbour damaged in fire – was a “real risk” = one that could occur in the mind of a reasonable person, that he would not brush aside as far fetched

	Assiniboine South School Division, No. 3 v. Greater Winnipeg Gas Co., [1971]


	Boy on toboggan - force of Wagon was dissipated by Hughes – liability not escaped because the danger materializing is not identical to danger foreseen Wagon Mound 2 – suggests recovery is possible provided the event giving rise to the damage is not impossible and even though it very rarely happened – test becomes question of what is possible rather than what is probable- so even though the likelihood was remote, if it’s a “real risk”, the P can recover

	Intervening Causes

	Bradford v. Kanellos(1973)
	Fire extinguisher caused panic - Was the consequence fairly to be regarded as within the risk created by the defendant’s negligence

	Price v. Milawski (1977)
	Injured ankle case (Xrayed foot) – D can be held liable for subsequent negligent acts of other, if subsequent negligent acts and damages resulting from D’s negligence are reasonably foreseeable.


Damages 

Damages for Personal Injuries  - Andrews v. Grand & Toy, [1978] 
· Rejects global approach in favour of separate assessment of each head of recover proved by the plaintiff:

· Pecuniary Loss

· Future Care - What would reasonably be expected to be expended in putting the injured party in the position he would have been in if he had not sustained the injury? Final test – expenses that reasonably minded people would incur, assuming sufficient means to bear such an expense – reasonably minded people would bear expense of home rather than institution

· Consider: life expectancy, contingency of life, cost of special equipment

· Consider gross-up – while lump sum is not taxable, interest on lump sum is 
· Lost earning capacity - What sort of career would the accident victim of had?  What where his prospects and potential prior to the accident?  

· Consider: Level of earnings, length of working life, contingencies (unemployment, illness, accidents, business depression, etc.)
· How to avoid duplication – preferred approach - award for future care which doesn’t deduct for basic necessities, then deduct for costs when computing loss of prospective earnings

· Considerations relevant to both heads of pecuniary loss
· Capitalization rate: allowance for inflation and rate of return on investments - use existing interest rates for return on long-term investments and then make allowance for long-term expected rate of inflation

· Tax When you are calculating the lost earning capacity doesn’t take into account taxes paid on income because will end up paying tax on interest earned and this part of the award is not grossed out (unlike cost of future care)
· Non-Pecuniary loss “reasonable solace for his misfortunes” -100,000 limit
J. Cassells, Remedies: The Law of Damages (Irwin Law, 2000) - estimating lost earning capacity – unstated biases and assumptions affect award
R.H. v. Hunter, [1996] 

Survival Actions and Dependants' Claims for Wrongful Death or Injury 

*Consider Important Legislation*

s.38(l) of the Trustee Act
· allow the deceased’s estate to maintain legal actions the deceased could have brought had he/she lived; also allow other people to sue the deceased’s estate for actions they could have brought against the deceased before death
· General rule – estate can recover in respect of all the losses for which the injured party would have been compensated had he survived to pursue his claim, subject only to the effect of the death of the substance of those losses in that death will result in (a) excluding some damages normally allowed – non-pecuniary loss and (b) by allowing some normally excluded (funeral expenses)

Section 61, Family Law Act
· Damages recoverable in survival action claims:

· Actual expenses reasonably incurred for benefit of person injured or killed

· Funeral expenses

· Travel expense incurred in visiting person during treatment/recovery

· Nursing, housekeeping, loss of income, etc.

· Compensate for loss of guidance, care, and companionship
Keizer v. Hanna (death of wage earner) vs. Death of a Dependant Family Member
· Kiezer – entitled to an award that will assure her the comforts and station in life which she would have enjoyed but for the ultimate death of her husband

· awarded 100,000 – deduct income tax, & already received from insurance, and income Keizer would have spent on himself (consider contingencies based on evidence)

· Dependant family member – Less damages - Unless the plaintiff is able to prove on a balance of probabilities that, but-for the fatal accident, he would have received a pecuniary benefit from the deceased relief will not be awarded

· Consider: Collateral Benefits  - avoid double recovery - (private insurance benefits, charitable or private gifts, public welfare payments, employment insurance payments NOT reduced based on rationale that defendant paid for) – employment insurance tension 
Defences to Negligence Liability 
	Case/Statute
	Reminder/Ratio/Comments

	Contributory Negligence

	Walls v. Mussens Ltd. (1969)
	Snow to put out fire case - “agony of the moment” rule whether what he did was something an ordinary prudent man might reasonably have done in emergency

	Gagnon v. Beaulieu, [1977]
	if it appear from evidence that if the seatbelt has been worn, the injuries could have been prevented or lessened, then failure to wear a seat belt is negligence which has contributed to the nature and extent of those injuries

	Negligence Act, 1990
	Can divide responsibility for damages between the parties according to relative degrees of fault.

	Mortimer v. Cameron, (1994)
	Horseplay-falling wall - If not injury is not within scope of plaintiff’s negligence and not in their reasonable contemplation, won’t be found contributory negligent

	Snushall v. Fulsang (2005)
	law allows some reduction in damages if the plaintiff has failed to take reasonable precautions to protect him or herself (wearing seatbelt) from the consequences of the defendants negligence – reduction can be decided on the extent by which the damages might have been prevented – defendants should still bear most because he caused injuries 

	Dube v. Labar (1986)
	Voluntary Assumption of Risk - Defence will only arise in situations where it is clear that he plaintiff, knowing of the certain risk of harm, bargained way his right to sue for injuries – acceptance of risk must be express or may arise by necessary implication by the conduct of the parties (usually doesn’t arise in drinking-driving- willing passenger  situations)

	Hall v. Hebert, [1993]
	Illegality (Narrowly interpreted because precludes recovery all together) - applies where a given plaintiff genuinely seeks to profit from his or her illegal conduct or where the claimed compensation would amount to an evasion of a criminal sanction


Negligent Misrepresentation 
Policy Concern: “liability in an indeterminate amount for an indeterminate time to an indeterminate class” - Duty of care can arise in circumstances where careless statements result in pure economic loss (Hedley Byrne)
	Case/Statute
	Reminder/Ratio/Comments

	Causing Pure Economic Loss

	Hercules Management v. Ernst & Young, [1997]
	Carelessly prepared financial statements by auditors – Anns - Reasonable foreseeability/reasonable reliance test
Policy considerations – indeterminate liability – exceptions - 2 main factors to consider: (1) the defendant’s knowledge of the identity of the plaintiff (or of the class of plaintiffs) and (2) the use of the statements at issue for the precise purpose or transaction for which they were prepared 

- not liable in this case (not used for purpose)

	B.G. Checo Internat’l. Ltd. v. B.C. Hydro & Power, [1993]
	contract doesn’t preclude Checo from suing in tort (unless the parties by a valid contractual provision indicate that they intended otherwise)

	Recovery of Pure Economic Loss in Negligence

	New Categories
	

	Winnipeg Condominium Corp. No. 36 v. Bird Construction, [1995]


	Contractor-duty to subsequent purchaser, real and substantial danger the  lack of contractual privity does not make this any less foreseeable

	Recovery of Relational Economic Loss

	Bow Valley Husky (Bermuda) Shipbuilding Ltd. v. St. John Shipbuilding Ltd.,

[1997]
	Courts have recognized right to recover for contractual relational economic loss in some cases – in this case, contract negates

	Martel Building Ltd. v. Canada, [2000]
	Leasing negotiations case - prima facie duty of care, this is negated by policy considerations, but compelling policy considerations (defeat essence of negotiations, introduce to courts a regulatory function, needless litigation)


Battery, Assault and the Intentional Infliction of Mental Suffering  

Notes: Volition, Intent, Motive, Mistake, Accident 

	Case/Statute
	Reminder/Ratio/Comments

	Battery and the Defence of Consent 

Rule: Plaintiff only needs to prove force applied directly to her – then onus is on defendant to prove that plaintiff consented or a reasonable person would think she was consenting

	Bettel v. Yim, (1978)
	Child in convenient store – No foreseeability (D liable for all consequences of intentional act – only need to prove contact was intentional) – accident defence= lack of intent and lack of negligence

	Norberg v. Wynrib, [1992] SCC
	Physician-patient: negate consent in power-dependency relationship & exploitation

	Non-Marine Underwriters, Lloyd’s of London v. Scalera
	Sexual assault treated as battery – D must prove consent (All contact falling outside expectations in ordinary life is prima facie offensive)

	Assault
Elements: the defendant’s conduct caused reasonable apprehension of imminent harm

	Holcombe v. Whitaker, (1975)
	Husband’s threats to wife – was a reasonable apprehension of imminent harm

	Police v. Greaves, [1964]
	*Two elements: (1) threat to apply force (2) the person making that threat caused the other to believe on reasonable grounds that he had the ability to carry out that threat

	The Intentional Infliction of Nervous Shock

	Wilkinson v. Downton, [1897]
	Practical joke – injured husband – new tort of intentional infliction of mental suffering existence – elements: calculated, extreme, the reaction must be known or to be substantial certain that it will be a consequence of action

	Radovskis v. Tomm (1957)
	Mother of raped child - Test – need a visible and provable illness shown to the natural consequence of the violent emotion (only evidence was bad nerves)

	Samms v. Eccles, (1961)
	Recognized emotional distress – intentional, purpose to cause distress, any reasonable person would know this to result, conduct is outrageous and intolerable

	Bell-Ginsburg v. Ginsburg
	HIV case - May be liability if the emotional effects of the defendant’s conduct where (a) direct and immediate (b) intended or foreseeable or a probable consequence


Note Article: “The Canadian Experiment with Civil Action for Sexual Battery” - Limitation periods (extension); low damages & discrimination; problems with consent

A Common Law Tort of Discrimination? 
Bhadauria v. Bd. of Gov. of Seneca College (1979) - Cause of action at common law is closed by Human Rights Code 
· But, sexual harassment can be distinguished from Bhadauria because it involved an attempt to use legislation to create a new tort (ruling does not support proposition that human rights legislation should be interpreted as subsuming already existing tort remedies)
Human Rights Code, R.S.O. 1990
· Freedom from Discrimination, includes:

· Harassment because of sex in accommodation

· Harassment because of sex in workplaces

· Sexual solicitation by a person in a position to confer, grant, or deny benefit or advancement to the person

Informed Consent and a Doctor’s Duty of Disclosure

General Principle:  Consent must be given and consent must be based on full disclosure of the nature of the intervention and the risks

· Exceptions: Medical emergency where impossible to obtain consent
· General consent may be taken as implicit consent to other treatments that are incidental to one consented to
	Case/Statute
	Reminder/Ratio/Comments

	Marshall v. Curry [1993]
	When an unforeseen emergency arises & necessary to preserve health/life, don’t need consent

	Malette v. Shulman (1987)
	Jehovah witness - Informed Consent – Informed Refusal

	Competency to Consent

	C. v. Wren (1986)
	Abortion - Parental right to consent for child end when child has sufficient understanding/intelligence to fully understand what is proposed

	Arndt v. Smith (1997)
	Causation – modified objective test - what would a reasonable patient in the circumstances/position of the plaintiff would have done faced in the same situation if all material and special risks were known to him/her

	Heath Care Consent Act
	S.211 – codifies CL - must obtained valid consent (informed & capacity); doesn’t say anything re: disclosing non-material special risks; sets out exceptions


The Tort Liability of Public Authorities
R. in Right of Canada v. Sask. Wheat Pool (1983)
· No new nominate tort of statutory breach
· Proof of statutory breach that has caused damages that can be evidence of negligence & be useful in determining what the standard of care is
Just v. B.C. (1989)

· Policy versus Operation

· Policy: No negligence UNLESS it was not a bona fide exercise of discretion (not in good faith)
· Operation: application of ordinary negligence principles
Vicarious Liability 
Note: Doesn’t relieve original tortfeasor of liability 

· 2 main ways to be held vicariously liable

· Statutory (Ontario Highway Traffic Act)

· Principle-agency relationship

T. G. Bright & Co. v. Kerr [1939] 
· Respondent superior – he who expects to derive advantage from an act which is done by another for him, should answer for injury which a third person may sustain from it

· Principle is going to be liable to third person but won’t be liable for any matters that are beyond the scope of the agency

Bazeley v. Curry [1999] Sexual assault in residential facility for children
· RULE: Employers are vicariously liable for employee torts that fall within the scope of employment

· Acts that are authorized by the employer

· Unauthorized acts that are so connected to what the employer authorized acts that they can be regarded as modes (even if they are improper modes) of performing what is authorized

· How do you determine the second branch of test: existing categories, if none……….

· Look to policy concerns in determining whether to impose liability: just & practical remedy; deterring future conduct

· Note: when related to intentional torts, look to various relevant factors:

· Opportunity provided by the enterprise

· Extend to which wrongful act may have been furthered by employer’s aims

· Extent to which it was related to friction

· Extent of power conferred on employee in relation ot the victim

· Vulnerability of potential victims to the wrongful exercise of employee’s power

· Key: Employer introduces risk

671122 Ont. Ltd. v. Sagaz (1997) Employees versus independent contractors

· Entrepreneur test – (1) control (2) ownership of tools (3) chance of profit (4) risk of loss
· Organization test/Integration of interest test– a  contract for service (employee) or a contract for services (independent) 

· Enterprise test  - employer should be vicariously liable because (1) he controls the activities of the worker (2) he is in a position to reduce risk of loss (3) he benefits from the activities of the worker (4) the true cost of produce or service ought to be borne by the enterprising offering it
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