CONTRACT LAW FALL 2004 SUMMARY

1. THE ARCHITECTURE OF CIVIL LIABILITY (I:1-4)

2. THE INTERESTS PROTECTED BY JUDICIAL REMEDIES

Interests protected by contract remedies I: Rationales & measuring expectations (20040907)
· we want to be able to predict and understand what the decision will be when we go to court

· we want to understand values and operating assumptions of the court

What are the goals of damages for breach of contract? – F&P
· What is the standard rule? ( award P money to put her in the position she would have been in if the K had been performed – expectation damages. 

· F&P strive to explain why performance is the rule and what are the reasonable exceptions

· What are the objectives of compensation for breach of contract?

· prevent unjust enrichment

· protect reliance

· meet / gratify expectations

Illustration of the three interests
· Sept. 1, T hires X to fix the roof of her house at a contract price of $10 000. X is to begin work on Sept 5 and T will pay when the work is completed. It will cost X $9 000 in labour and materials to fix the roof. Suppose…

· Hypothetical I: X fixes the roof but T does not pay.
· T has gained unjustly and X has relied on the contract by buying materials etc.
· Restitution/reliance would result in remedy of $9000; expectation would result in remedy of $10,000

· Two things have gone wrong in breach:  breacher is better off AND non-breacher is worse off

Hypothetical 2

X orders the materials on Sept. 2 putting down a non-refundable deposit of $500 and makes space in her / his schedule of work, e.g. turns down other contracts.  On Sept 4, T tells X she has changed her mind and doesn’t want the new roof

What has happened here?

X in reliance on T’s promise has done two things – given up other

​Hypothetical 3

On the morning of Sept 2 before X has gone to order the materials, T calls to say she’s terribly sorry but she has changed her mind.  What has happened here?

· We start from the position that X is still entitled to $1,000 ($10,000 - $9,000)

· Why expectation and not just reliance?  Sometimes reliance is harder to calculate
· F&P:  “Contract Law ought to support market system”
Why should contract law order the expectation measure? 

· Law is concerned to protect people against disappointment? – Not!
· market allows people to make deals in present for future goods
Goal of contract remedies is to promote reliance
· Law seeks to promote reliance on promises, particularly business promises.

· Encourage planning

· Expand markets

· Why not use reliance measure of damages to protect interests in reliance?

· Reliance measure tends to under-compensate. Two problems ->

· Unfairness 

· Acts as a drag on market activity 

Why does the reliance measure tend to under compensate?
· May be difficult, ie., costly, to prove reliance

· i.e. how do you show the opportunity cost i.e. what other contracts were available

· contract law assumes that X, by contracting with T,  has entered into the most lucrative contract that was available to him 

· thus, his expected profit from this contract must take account of the next best alternative; thus, if we give the expected $1,000 this MUST cover the value of the next best contract

· Evan’s question:  what if X contracts with T not because it is the most profitable, but that there are long-run benefits.  Answer:  “this is something that Contract Law struggles with”

· May be difficult, ie., costly, to assess (measure  or quantify) the costs of reliance. 

Fuller & Perdue: Summary
· Goal of contract remedies = promote market

· To further this goal contract law should protect reliance interests of non-breaching parties

· To protect reliance interests k law should award expectation measure of damages

· expectation interest:  one’s hope that contract will be performed
· expectation measure: award of what non-breacher could expect from a performed contract

·  note that there can be a difference between commercial contracts on “final customer” contracts

· Expectation measure is better than the reliance measure at protecting the reliance interest because:

· It takes account of opportunity costs

· It is easier (ie., less costly) to apply and administer

2.1. MEASURING EXPECTATIONS (I: 12-35)

Peevyhouse v. Garland Coal & Mining Co. 382 P. 2d 109 (1963)

Measuring Expectations I Peevyhouse
· How does the law respond to the injury / harm arising from a breach of contract? 
· What do we think of the law’s response to the injury / harm arising from a breach of contract?

Basic “Rule” – expectation damages
· “The rule of the common law is that, where a party sustains a loss by reason of a breach of contract, he is, so far as money can do it, to be placed in the same position with respect to damages as if the contract had been performed”:  Robinson v. Harman (1848) Cbk I, p.12

Peevyhouse: basic facts

· Garland Coal forms contract to remove coal from Peevyhouse property; Garland agrees in contract to fix land; Garland reneges on fixing land on basis that it would cost $29,000 and would only add $300 in value to the property

· Jury in lower court awarded $5,000 and appeal lowered amount to $300

Peevyhouse: Uncontentious issues
· Plaintiff (Peevyhouses) and Defendant (Garland Coal) agreed that contract breached
Peevyhouse: Contentious issue
· General question: How should the court “measure” or “quantify” the Peevyhouses’ loss from breach. How should it assess the sum of money required to “put the plaintiffs in the position they would have been in if the contract had been performed”?

· Specific questions: Should a court award

· Cost of performance? OR

· Diminution in market value?

Peevyhouse: What do the majority judges think? 
D. is Correct

· Cost of performance is grossly disproportionate to the benefit ->

·  economic waste

· the $29,000 can go somewhere much more valuable to society

· Substantial injustice if Garland forced to pay; AND

· you need to consider that fixing of land is incidental to get to majority decision

· Restoration clause incidental to main purpose of contract -> economical mining of coal

· proof that way judges construct the facts crucial to decision (i.e. was the fixing part really incidental?)

Governing principle (ratio decidendi) 
where, in a coal mining lease, lessee [D] agrees to perform certain remedial work … and … the contract is fully performed by both parties except that the remedial work is not done, the measure of damages … is ordinarily the reasonable cost of performance of the work; however, where the contract provision breached was merely incidental to the main purpose… and where the economic benefit which would result to lessor [P] by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor [P] may recover are limited to the diminution in value resulting to the premises because of the non-performance.

What do the dissenting  judges think?
P. is right

· D. promised to restore the land

· Very important promise to P. D knew it was very important

· D has received entire benefit of P promise and P is worse off because the land is so ugly and badly degraded.

· Breach is willful and unjustified – not in good faith

· A promise is a promise. Courts should not intervene to remake contracts. D shd do what it had promised to do or pay for it to be done.

Peevyhouse: Summary
· Peevyhouse shows that in some cases there will be different ways of assessing the expectation measure of damages and that there might be enormous discrepancy in result depending on which approach is taken.  

· Both approaches seem to conform to the rule of "putting the plaintiffs in the position they would have been in if the contract had been performed".

· Think about: How does law / how should law value performance?

· 
market valuation

· 
subjective valuation

· 
cost
Interests protected by contract remedies cont’d: 

Law & Economics of Contract Remedies & measuring expectations cont’d (Ruxley) (20040910)
Another look at the role of k remedies: Option Ks & efficient breach

· K remedies do not and should not compel individuals to perform their contractual promises.

· K remedies offer the promisor (potential BP) a choice to perform or pay.

· K breach is morally neutral

· K remedies allocate the risk that a defined event will occur (Holmes) – liberty enhancing

· K remedies should encourage efficient breach (Posner). – efficiency enhancing.

Holmes & the option contract

· “the only universal consequence of a legally binding promise, is that the law makes the promisor pay damages if the promised event does not come to pass.”(p.36) ( duty to do or pay at the promisor’s option. 

Posner: functions of contract law

·  relieve insecurity of contracts over time & enforce agreed-upon allocations of risk 

· implied risk allocations to deal with situations that the parties have not specifically addressed in their contracts (reduce transaction costs) 

· incentives to produce and communicate accurate information about risks.

Contract remedies and incentives to breach

· Posner: Promisor should breach and pay damages … when breach would result in resources moving to more highly valued uses than if the contract had been performed, or in other words when breach is more efficient than performance.

· Major J. “Efficient breach should not be discouraged by the courts. This lack of disapproval emphasizes that a court will usually award money damages for breach of contract equal to the value of the bargain to the plaintiff” Clarica Trust cbk p.51.

Efficient breach example

· D is the largest supplier of YY in the GTA. D has a contract with P under which D is to deliver 100 000 customised YY.s at 10c each to P for use in P's manufacturing plant (10 000 / month). After the first month's delivery of 10 000 YYs, B approaches D, stating that it desperately needs a supply of YYs to avoid closing its factory. B offers D 15 c per YY for 25 000. Because D supplies to B, she is late in delivering to P & P suffers $1000 lost profits. 

· Posner argues D’s breach is good and should be encouraged

Efficient breach example continued.

· Why should law encourage D’s breach?

· Because B values the YYs more than P.

· How do we know B values YY more than P?

· Because B is willing to pay 15c per YY therefore they must be worth at least 15 cents to B.

· YY aren't worth any more than 14 c to P. How do we know this? 

· Because P was willing to pay 10c and expected to make an additional 4c per YY ($1000 total lost profit divided by 25 000 = # of YY).

· D shd breach therefore because breach results in the YY moving from less valued to more highly valued uses.

{can it be said that contract law does what is best for society at the expense of individual rights?  E.g. efficient breach of Peevyhouse}

Expectation damages promotes efficient breach

· Because it tells D what it will have to pay if it breaches, ie., $1000 (lost profits) and gives D a basis to compare what it will gain from breach -- here $1250 (25 000 x 15c) - (25 000 x 10c) = (3750 - 2550) = 1250.

· D, realising that it will gain $1250 from breach and only have to pay $1000, has an incentive to breach because breach will make it better off than it would be with performance.

Campbell (guy who spoke at Osgoode) on efficient breach


· Breach of K is inevitable

· Circumstances change

· Contractors have limited capacity to predict and control the future.

· Risk of br is built into K prices

· Breach of K is sometimes a good thing 

· Best way to minimise losses

· Take advantage of new opportunities

· K remedies should not deter br, when that makes economic sense

· but should “force” the parties (complainant) to co-operate in minimising the costs of breach.

Ruxley Electronics and Construction Ltd. v. Forsyth [1955] 3 All E.R. 268

Ruxley Electronics v. Forsyth 1995 H.L

1.
Key facts

1.1
k: pool-depth

1.2
br: pool too shallow

1.3
pool safe & functional - br had no impact on its use

1.4 Forsyth claims cost of cure
Ruxley: how much shd BP 'pay'?

'expectation' measure

Trial Court

· No cost of cure because

· unreasonable where cost 'wholly disproportionate' to benefit

· NBP had no real intention of  rebuilding ( Avoid windfall to NBP.

· GBP 2500 for loss of amenity because

· Nature of contract ( to provide amenity / means of having fun

Court of Appeal ( Cost of Cure

· NBP Should receive the cost of cure

· Staughton LJ

· Reasonableness Relevant ONLY where cheaper alternative to Cost of cure exists

· Intention to rebuild is irrelevant

· Mann LJ

· reasonableness may limit recovery of CC(cost of cure)  in some circs

· Reas does NOT limit CC where K involves 'personal preference'

· NBP Should NOT receive the cost of cure

· Dillon LJ

· no absolute rt to cost cure

· no cost cure where unreas

· loss of value=0 does not imply cost of cure

Interests protected by contract remedies cont’d: 
 measuring expectations cont’d (Ruxley), Uncertain profits

The restitution measure of damages (20040914)
Ruxley: HL

HL When is CC unreasonable?  think about...

· cost-benefit calculation, ie., disproportion

· nature of K, eg personal preference -- ugly fountain

· Intention to do the work

What about compensation for loss of amenity? HL…

· yes b/c nature of k: k for fun ( precedent

· Idea of damages for disappointment? poss future dvpt of the law, 28-29, 

· NB., see Farley v. Skinner 2001, RW 77.

· Ruxley is similar to Peevyhouse in that there are two different ways to evaluate damages:  what it would cost to perform the contract and the value difference

· House of Lords said the cost of cure is the normal rule for breach, HOWEVER that is not to say that we always award it.  We will not apply it when it is unreasonable.  The cost of cure in this case significantly outweighs the benefits (note that it would be ridiculous to always take plaintiff at his word of how much an extra 9 inches means to him personally).

· What sort of things go into determining when it is reasonable and when unreasonable?  E.g. Motives of the plaintiff; personal preference, cost benefit analysis (proportionality)

· Normally, the court has no business in knowing how plaintiff intends to spend his damages.  However, in this case, the plaintiff only suffers a loss if money is spent on fixing it

· Because there’s no difference in market value, plaintiff would be unjustly enriched if he received damages and didn’t spend them on rebuilding the pool

· Suppose Williams wants a grotesque statue in her front yard painted pink.  Suppose it gets painted orange instead.  House of Lords DOES say that personal preferences need to be taken into account – they are not entirely irrelevant.  Having said that, once subjective valuation has been obtained, we still need to look at cost of cure and see if they are higher than the subjective benefits

· HL restored trial judge’s award of GBP 2500 for loss of amenity

· HL (text p. 28):  Addis v. Gramophone established the general rule that in claims for breach of contract, the plaintiff cannot recover damages for his injured feelings.  But the rule, like most rules, is subject to exceptions.  One of the well-established exceptions is when the object of the contract is to afford pleasure.

· Cost of cure won’t survive the cost of personal benefits analysis in a case where a builder built a functional building but with slightly different materials than those specified in the contract

· When dealing with such a case, start with the presumption that damages will be awarded according to the cost of performance.  THEN check to see if it’s reasonable

Ruxley Summary 

· In building contract cases, the  cost of performance is the ordinary measure of damages unless unreasonable

· This standard takes into a/c cost/benefit calculation (ie., disproportion) and nature of K  (personal preference). Intention to reinstate relevant to reasonableness of awarding cost of performance damages.  

· Damages may not be used to punish the defendant but …

· In appropriate circumstances courts may give damages for loss of amenity 

· orthodox:- may compensate for disappointment, loss of amenity or enjoyment where br of k to provide pleasure or amenity

· b) Novel: it may be feasible and desirable for cts to award “some modest sum, not based on difference in value, but solely to compensate the buyer for his disappointed expectations” (p.28-9) --  suggestion for future dvpmt.– Disappointment damages! 

Ruxley holding: specific holding
As a general rule in building contracts the courts will award reinstatement (cost of cure) as the ordinary measure of damages to compensate for breach, but this measure of damages is subject to a norm of reasonableness, which denies reinstatement damages where the cost of cure is out of all proportion to the benefit. In determining whether it is unreasonable to award the cost of cure, cts should take account of the claiming party's personal preferences and her intentions concerning the remedial work. Where the cost of cure is disproportionate to the benefits to be obtained then the appropriate measure of damages is the difference in value between what was promised and what was received. If there is no difference in value, then the damages are nominal. 

Ruxley holding: -- general 

where the damages for  breach of contract may be measured (assessed / quantified) in more than one way, the court should choose the measure that provides reasonable compensation for the material loss that the plaintiff has actually suffered. Ie., the loss is not the failure to get the contracted performance, but the financial or pecuniary consequences of failing to get the contracted performance. 
I. Ramsay, "Consumer Redress Mechanisms for Defective and Poor Quality Products

2.2. RATIONALES FOR CONTRACT REMEDIES (I:5-12)

Lon L. Fuller and William R. Perdue, Jr. , the Reliance Interest in Contract Damages: 1.

2.3. LAW AND ECONOMICS OF CONTRACT REMEDIES (I: 35-38)

O.W. Holmes, The Common Law
R. Posner, Economic Analysis of Law

2.4. UNCERTAIN PROFITS (I: 38-48)

Uncertain Profits

· If expectation damages – “lost profits” is the “proper” measure of damages for breach of contract, what happens when the NBP in a commercial contract cannot show it would have made any profit?

· Answer:  the purpose of contract remedies is to protect reliance – people should not be worse off due to breach than they were when they started 

· Issue in cases:  does the law allow plaintiff to choose between lost profits and wasted expenditure and whether there are any limits on that choice?

· Anglia T.V. v. Reed 1972

· Bowlay Logging v. Domtar Ltd. 1978

· C.C.C. Films (London) Ltd. v. Impact Quadrant Films Ltd. 1985

Anglia Television Ltd. v. Reed [1972] 1 Q.B. 60 (C.A.)
Anglia T.V. v. Reed 1972

· Williams:  Lord Denning, despite being a bigot, had an amazing grasp of the common law

· in this case, Denning says plaintiff can choose either measure, and if chooses wasted expenditure, plaintiff can claim expenses incurred before contract formed

· in this case, Anglia (TV company) contracted Reed (actor) for a film; Reed pulled out 

· The difficulty with the decision to allow pre-contract costs is that:  how hard is company going to try to get a replacement if it knows it can recover pre-contract costs?

· Denning says (text p. 39):  “He can claim also the expenditure incurred before the contract, provided that it was such as would reasonably be in the contemplation of the parties as likely to be wasted if the contract was broken”

· Relational contract:  one where there is more than a simple exchange, can be long-term, matters who the parties are, complex

· Opportunity cost as justification for awarding pre-contract costs?:  “well because we contracted with you, we didn’t contract with someone else at that point” – does this take into account that with Reed they may have lost money?

· P may choose wasted  expenditure where

· no lost profits OR

· Cannot prove lost profits

Anglia TV v. Reed: Pre-K expenditure

· P may recover pre-K expenditure where:

· P claims wasted expenditure

· AND parties reasonably contemplated

· WHEN contract was made

· THAT pre-k costs would be wasted if D breached K

Implications of Anglia pre-k recovery pt

· P shifts to D risk that its pre K  expenditures will come to nothing (ie would not recoup them)

· Is the Denning formulation an appropriate default  rule?

· Does the decision  restore P to its position  immediately before the K  was made?

{is it not very important that they tried but were unable to find someone else (i.e. mitigation)?}

Bowlay Logging Ltd. v. Domtar Ltd. [1978] 4 W.W.R. 105 (B.C.S.C.) 

Bowlay Logging 1978

· Bowlay contracts to log wood for Domtar (defendant) for one year WITH POSSIBILITY OF RENEWAL – could Bowlay have recovered losses in subsequent years? {there is no evidence that it would have recovered losses in subsequent years}
· Judge did not award wasted expenditures because it would put plaintiff in better position than would have been if contract performed (restores plaintiff to neutrality instead of loss)

· Where Anglia decision points to potential overprotection of reliance, this case may point to underprotection of reliance

· no recovery for  wasted expenditure where net loss from performance > WE claim

· Where P partly performs a losing contract before D's breach and claims expenditure incurred up to the point of breach, the court should deduct from the damages the money that P saves by not continuing to pay out on a losing contract. Where P's net loss from full performance would be greater than its costs up to the date of breach, then P can recover only nominal damages.

· Onus on D to show P would not have recovered its expenditures if K had been performed

Bowlay Rationales

· In Bowlay circs  recovery of WE costs wd

· put P in better position than if K had been  performed

· compensate for bad bargain rather than  for D's breach. Loss not caused by breach

· result in P shifting risk of bad bargain to D

· be contrary to normal expectations of  business world

· reward inefficiency

Queries arising from Bowlay

· What about idea of K br as a wrong for which D shd pay?

· Did Bowlay expect K for > 1 yr -- heavy startup  costs to be amortized over life of K renewals?
C C C Films (London) Ltd  v. Impact Quadrant Films Ltd [1985] 1 Q.B. 16.

Facts:
CCC Films 1985

· Unfettered choice to claim wasted expenditure instead of lost profits

· Wasted Expenditure claim must fail when NBP would not have recouped costs if the K had been performed.

· D (BP) bears the onus of proving that P (NBP) would not have recouped its costs if the K had been performed.

Summary

· These cases show the courts making decisions about:

· whether law permits P to “choose” wasted expenditure instead of lost profits.

· when the choice is available

· Whenever profits are uncertain

· Whenever P wishes, but P will not recover its costs if D shows P wd not have recouped its costs if K had been performed (Losing K).

· Is the outcome a good compromise between the morality of contractual promises, incentives to encourage reliance and deterrence of inefficient contracts and performances?

2.5. YOUR LOSS OR MY GAIN?  RESTITUTIONARY DAMAGES (I:48-62)

Friedmann, Restitution of Benefits Obtained Through the Appropriation of Property or the Commission of a Wrong

Measurement problems cont’d (“Restitutionary” damages)

“Intangible” Losses I:  20040924

A Competing paradigm -- Restitutionary damages: Friedmann

· restitutionary damages –disgorging profit – shd be available where br of k deprives the NBP of an interest that “belonged to him”, cbk., p.49.

· Critiques option contract/efficient breach theory, arguing that:

· Option contract/efficient breach theory ( damage awards that tend to:

· trivialise contractual obligations

· undervalue the true loss to the NBP (non breaching party) (
· Undercompensation & inefficient breach (if the rule of contract law signals to the breaching party that the amount they have to pay is too low (not capturing value to NBP) seller does not take into account all costs of buyer 1:  money paid for breach not equivalent to Buyer 1 thus undercompensation.  Thus 

· inhibit reliance on contractual promises (institutional argument)

· Friedmann:  we should not take efficient breach theory to be universally applicable THUS we should consider restitutionary damages

Law Commission, England Restitution for Wrongs

Restitutionary damages – why not?

· UK law commission Restitutionary damages in contract raise concerns about:

· Uncertainty  -- what is the standard? cynical breach? Inadequate damages?

· The NBP circumventing the mitigation principle (that after breach, the nbp should act reasonably to avoid unnecessary costs from the br)

· De facto specific performance where law normally denies specific performance

· Practical difficulties of accounting and attribution

· Better to avoid legislating availability of restitutionary damages for br of contract; let courts monitor and develop the law.

· Important because distinguishes common law and legislation

· “we think that the consequences of formulating standards would not be useful”

· “you’ll find in many areas of law there are different kinds of tests which make the law uncertain but that kind of uncertainty is more tolerable and easier to respond to versus formulating standards in the abstract”

· commission:  “if you want to make moral judgments about behaviour, become a criminal lawyer”

· commission:  “how do we know when it is a cynical breach, for example?”

· we have a concern that if you give restitutionary damages, it will less the incentive for NBP to mitigate

· commission:  “if you do compel defendant to disgorge profit, where is the incentive to NBP to mitigate?”

Major J. in Bank of America Canada v. Clarica Trust

Attorney General v. Blake [2001] 1 A.C. 268

Common law development of ‘disgorging profit’ damages

· Major J concerned about deterrence of efficient breach Clarica Trust, (SCC 2002) p.52 – standard commercial transaction

· A-G v. Blake (HL 2001) p.53 ‘notorious traitor’: HL holds that disgorging profit damages exceptional but available…. 

· Ld Nicholls “No fixed rules.” Look at all circs, including subject matter of contract, purpose of breached term, circs and consqs of br and circs in which seek relief is sought. “A useful general guide, although not exhaustive, is whether the plaintiff had a legitimate interest in preventing the defendant’s profit making activity and hence, in depriving him of his profit” “It wd be difficult and unwise, to attempt to be more specific” @ para.33.

· No disgorgement for “skimped performance” and “doing the very thing D contracted not to do”. (eg., Peevyhouse) (CA test)

· in Blake, HL says “this is a very exceptional case – however we have a general rule that disgorgement is sometimes acceptable” 

· it’s not remarkable that disgorgement is awarded here; what IS remarkable is the HL did not attempt to fit case into one of the categories of “special contracts” deemed worthy of disgorgement

· issue facing HL is this:  “why not use compensatory principle?”  BECAUSE, the information disclosed is no longer secret.

· Williams cites paragraph 31 “My conclusion is that…from his breach of contract” and paragraph 33

Common law development of ‘disgorging profit’ damages, Blake cont’d

· Williams:  “this is the common law in flux”

· Ld Steyn: Unwilling to accept broad principles “Exceptions to the general principle that there is no remedy for disgorgement of profits against a contract breaker are best hammered out on the anvil of concrete cases” @ para 50, 

· As a matter of practical justice, disgorgement of profits, though an exceptional remedy, is available where:

· Br of negative stipulation (promise not to do something)

· BP has obtained profit by breaching negative stip (“doing the very thing he promised not to do”)

· NBP has special interest “over and above the hope of a benefit to be assessed in monetary terms”

· Literal enforcement remedies are “ineffective or virtually ineffective”

A Section D colleague asks:

>>In Blake, the H

of L rejects the test that the C of A created for disgorgement. Instead,

Lord Steyn discusses 4 principles that are necessary to qualify for

disgorgement (p.60). Were these 4 principles met in Blake in order to

justify a disgorement?

TW: responds:

Certainly they were in Lord Steyn's view; see the comments at the end of

para 51 on p.60 (just after he sets out the 4 criteria).

A Section D colleague asks:

>>is it still considered to be the appropriate test when deciding if

disgorgement is

appropriate

TW responds:

It certainly is an argument (test) you can use to support a claim for

disgorgement. YOu also can use the approach in Lord Nicholls's opinion,

which is less specific.

A Section D colleague asks:

>> and must all 4 criteria be met?

TW responds.

Yes. See the opening sentence of para 51 ... cts should recognise "an

action for disgorgement of profits againsgt a contract breaker where 4

conditions are fulfilled."

3. LIMITATIONS ON CONTRACT DAMAGES

3.1. INTANGIBLE LOSSES (I: 63-188)

3.1.1. STARTING POINT – EXCLUSION OF INTANGIBLE LOSSES

“Intangible” Losses: Key questions

· To what extent does contract law recognise and compensate for “experiential” losses from breach of contract: 'mental distress', 'intangible injuries' 'emotional harm'?

· What are the arguments for and against awarding compensation for such losses?

· What are the implications of (not) awarding compensation for such losses?

· Position in Addis is that court does not care about the intangibles.  We will study the court’s evolution from this stance {but would a court really rule differently in Addis today?}

· Williams:  “we’ve gone from law saying no to law saying yes under certain circumstances”

Teaching and Learning objectives

By the end of the section you should be able to:

· predict when courts will consider awarding compensation for intangible injuries

· state the tests courts use to decide whether intangible injuries are compensable 

· make coherent and legally defensible arguments about the application of the tests to solve simple problems 

· critically discuss rationales for and implications of the legal rules

Relationship of topic to course 
· Limits of the standard rule: What do the courts really mean when judges say 'put p in the position s/he would have been in if the contract had been performed’?

· 3 main limits (ref: course outline) Intangible losses, remoteness of damage and mitigation

· Analytical skills development: exposure to body of “authorities” showing development of the law. Look at:

·  reading cases narrowly and broadly

· Subtle (and not so subtle) variations in judicial thought

· Distinguishing and limiting authorities

· contract law tends to assume that contracts are made for economic gain, making markets operate smoothly; this assumption is embedded in Bowlay for instance

· “once we get to the appeal court, we see all of these cases involving consumers and landowners and workers that are not strictly pecuniary – these non-pecuniary cases are the harder ones, not the ‘heart and soul’ of contract law”

· “we use this idea of contract as a way of disciplining people in society e.g. young offenders; this falls far from the core of the typical contract”

· “this institution developed to regulate market transactions has been developed to cover non-market transactions”

· breach of non-pecuniary contracts can cause not only economic loss e.g. holiday not worth what paid for it, but breacher causes NBP to suffer mental distress, disappointment…

· Williams:  “intangible losses are one of several limitations/extensions (other two are remoteness and mitigation) on contracts that we will cover in this course”

· Williams:  “in each of these areas, the court struggles with what is the baseline norm”

· Viewing intangible losses as limitations or extensions depends on whether you are looking at it from the perspective of the plaintiff or the defendant
Thematic links

· (Ir)relevance of d's conduct to damages awards

· argument is that contracts are not about punishing, but “we also see creeping in these moral judgments (e.g. Blake)”

· k law = general & abstract principles or distinct but related codes that apply to different types of contracts?

· the standard way that you see judges talking about it “here’s the principle, and here’s the exception”; this tends to assume that there ARE guiding principles

· yet there are clearly different principles between a contract between two corporations and an employee and an employer

· contractors = atomistic individuals or socially connected beings

· “should we think about contract law as regulating relationships between isolated individuals that have no responsibilities to each other except for those in the terms of the contract?”

· “as an alternative, do we think about the rights and obligations SURROUNDING the contract as part of contract law (this is best seen in the Wallace v. UGG case re: ‘implied terms’ as seen by McLachlin J)?”

Addis v. Gramophone Company Ltd. [1909] A.C. 488 (HL)

Addis v. The Gramophone Co 1909
· “a case without which no legal education would be complete”

Facts

· Employer breached the contract by dismissing employee without cause and (in effect) without notice. Employee's claim included compensation for 'abrupt & oppressive' or 'harsh and humiliating' manner or dismissal. Jury awarded a significant sum apparently to compensate for intangible losses arising out of the circs of dismissal.

HL

· 5:1 majority denied recovery for P's “experiential” losses, holding that recognition of such loss would amount to punishment of D not compensation of P

· argument was that would lead to punishing the defendant; would lead to too much uncertainty

· Atkins Lord:  “would be objectionable and humiliating for the court for it to award damages for distress”

Addis: rationales / assumptions of majority

· Avoid uncertainty, promote predictability –

· Minimise costs to employers of dismissing employees (distributional)

· Williams:  “recall that the House of Lords in 1909 would have been composed largely of ‘feudal’ lords (i.e. they were employers themselves); they did not want to deal with their own servants complaining of wrongful dismissal”

· administration costs – measurement difficulties

· think of how expensive justice would be!

· Contract law should compensate not punish

· “if you’re saying that to give compensation for emotional upset is punishment, you’re assuming that it’s something additional that the employer is being asked to pay (on top of the norm); however, plaintiff claims that was part of the contract (consider this in terms of reliance interest v. expectation interest)

· K = impersonal relationship between rugged individuals, no emotional/sentimental ties

· if the parties didn’t promise to treat you decently, then there is no duty for the employer to treat you decently

· Courts should ‘not read in’ or ‘impose’ obligations that parties did not explicitly assume

· “essentially the Addis limitation is that it is sufficient; if we give her a sum of money to compensate for consequential economic losses, then contract law puts NBP in same position

· Williams:  “message in contract law in 1909 is:  life is tough.  Suck it up”

· Court deems Addis to be the foundation; everything else is an exception

· Williams: “Common law develops as a series of exceptions developing and then a synthesis of making those exceptions the rule”

3.1.2. CONSUMER AND PERSONAL LOSSES (I: 72-122)

Jarvis v. Swans Tours Ltd. [1973] 1 Q.B. 233 (CA)

Jarvis v. Swans Tours 1973 –the methodology of innovation pp.73 -74

· The historical rule “It has often been said that on a breach of contract damages cannot be given for mental distress” 

· “I think those limitations are out of date….” – warning of change
· “In a proper case damages for mental distress can be recovered in contract, just as damages for shock can be recovered in tort” – new principle. 

· Proper case -“One such case is a contract for a holiday, or any other contract to provide entertainment and enjoyment” – illustration 
· Williams:  “what we see is a significant departure from Addis and I think it is a good move”

· P. 73:  “In a proper case damages for mental distress can be recovered in contract, just as damages for shock can be recovered in tort.  One such case is a contract for a holiday, or any other contract to provide entertainment…”

Contracts for fun: Importance of Jarvis

Jarvis v. Swans Tours is important because…

· CA suggests that 'mental distress' is compensable when there is a breach of a contract for fun / enjoyment. 

· Measures 'mental distress' damages by reference to value of what was promised

· i.e. not necessary to look at contract price and what value was received but by looking at the subjective value (the value the plaintiff expected)

· e.g. contract signed for $100.  Plaintiff expected to get $200 worth but only get $50.  Under old method, plaintiff would get $50.  Under Jarvis v. Swan method, plaintiff gets $150.

· Court holds that intangible losses may be recoverable where no physical or monetary loss.

· for certain contracts, defendant must provide THE BASIS for enjoyment and pleasure

· “it’s a tough line because if you are promised fun, you can’t really claim damages for not having fun but ‘you’ve got to give fun a chance’”

· Williams is in favour of moving closer to the “you promised fun, you must deliver fun” rule to reign in today’s marketers

· issue raised of Jarvis being awarded more than price of contract, though employees are being awarded strict compensation despite that their purpose for entering contract might have been e.g. “peace of mind”

· Williams:  “you should think of Ruxley as in between Jarvis v. Swan and Farley v. Skinner”

Farley v. Skinner [2001] 3 W.L.R. 899

Farley v. Skinner, 2001, facts

· A breach of professional services contract where you don’t necessarily need to perform but only provide reasonable care.  Recall that the starting point of contract law is that you do what you promised and we don’t care whose fault it is.

· P hired D to check out a property P wanted to buy, asking him specifically to investigate aircraft noise.

· D’s report failed to identify the extent to which noise affected the use & enjoyment of the property.

· P purchased house & incurred significant renovation costs before discovering full impact of the noise on enjoyment of property.

· P claimed: 

· Diminution in value

· Non-pecuniary damages (NPD)

· for loss of ‘pleasure’

· Mental suffering related to inconvenience/discomfort caused by the breach.

· Lord Steyn (p. 77):  “The central question is whether a buyer…”

Farley v. Skinner: analysis

· HL interprets (and approves) Bingham LJ’s statement of general principles in Watts v. Morrow 1991…

· Normally BP is not liable for psychic harms to NBP, such as distress, frustration, anxiety, vexation, displeasure etc. 

· Rule grounded in policy 

· Rule is not absolute

· BP will be liable in damages for psychic harms “where the very object of the k is to provide pleasure, relaxation, peace of mind or freedom from molestation … if the fruit of the k is not provided or if the contrary result is procured instead”

· BP may be liable for physical injury and discomfort caused by br and mental suffering directly related to that inconvenience and discomfort if these effects are a foreseeable consqs of the br. 

Farley v. Skinner analysis: Steyn

· Ld. Steyn:

· Case falls within the scope of the main exception although pleasure / peace of mind was not the sole purpose of the k. It is sufficient if pleasure/peace of mind is a “major or important object of the contract” (para 24)

· D liable although the K standard was reasonable care not a promise of a result.

· pleasure/amenity was not the sole purpose of the contract but also about receiving technical advice, which was received (in this regard, it is similar to Ruxley)

· Jarvis exception applies even when there are contract purposes in addition to pleasure

Farley v. Skinner analysis: Scott

· Lord Scott 

· Reinterprets Ruxley “if a party’s k performance had failed to provide to the other K party something to which that other was, under the contract, entitled and which, if provided, would have been of value to that party, then, if there is no other way of compensating the injured party, the injured party should be compensated in damages to the extent of that value” para.79.

Farley v. Skinner analysis: Scott

· Lord Scott 

· Reinterprets / qualifies Watts v. Morrow

· Watts v. Morrow had to do with an inspector giving assurances that a house was fine, and house turned out to need renovations

· Damages for inconvenience and discomfort must be “reasonably foreseeable as liable to result from breach”, judged at the time of entering the contract” (para.84) {recall that this comes up in Anglia too}

· Test does not turn on distinction between physical and non-physical inconvenience and discomfort, but rather, the cause of the inconvenience/discomfort…. No recovery if cause is “no more than disappointment that the k obligation has been broken” even if the consequences of disappointment are severe. May recover if the inconvenience / discomfort is caused by a sensory experience, so long as, at the time of the br, the damages are “reasonably foreseeable as liable to result” (para.85)

Farley v. Skinner, holdings

· Although the general rule in k damages is no compensation for intangible injuries, the NBP may receive compensation for such injuries where:

· peace of mind is a major / important purpose (as opposed to Jarvis’s sole purpose) of the breached k; or

· NBP suffers psychic injuries 

· arising from  inconvenience/discomfort caused by “sensory experience” consequent on the breach;

· the psychic injuries / inconvenience/discomfort are, at the time of the contract, reasonably foreseeable consequences of breach. 

Sale of Goods Act ss13-15

Wharton v. Tom Harris Chevrolet Oldsmobile [2002] BCCA 78

Canadian Motor Vehicle Arbitration Plan

3.1.3. AGGRAVATED AND PUNITIVE DAMAGES (I: 122-188)

Vorvis v. ICBC (1989) 58 D.L.R. (4th) 193

“Intangible” Losses II:  20041001
Vorvis v. ICBC 1989 SCC

· first recent statement of the court dealing with damages for intangible losses with respect to employment cases

· torn b/w Addis (it’s about making money) and Jarvis, Farley & Skinner, Ruxley (contracts where people were making contracts for enjoyment)
· Action for breach of contract (“wrongful dismissal”). 

· breach of contract is not the firing of the employee (both sides are free to end the contract at any time and it is not a breach of contract to end such a contract) 
· don’t have to have a reason to end an employment contract

· essentially the idea of reasonable notice is to give them time to find another job, while being paid

· the law says employers must give employees time to find another job

· if you don’t give them reasonable notice (money to compensate) then that is a breach of contract – failure to keep employing person during the time in question, or in the alternative, paying them during the time period

· not saying it’s wrong to terminate, but that they didn’t give them the time or the money they are required to do
· In making claim, Vorvis specifically claims compensation for the psychological//emotional consequences of the breach. Frames his argument in terms of two theories of recovery in the claim:

· Aggravated damages: compensatory – recognize that b/c of the way the breach was done, the NBP has incurred more loss than it would have had the breach been done differently

· Punitive damages: court is trying to sanction the breaching party’s behaviour, not focusing on the loss of the NBP, saying the behaviour is so bad it needs to be punished.  If we give punitive damages, they don’t have to relate to the NBP’s loss, b/c we are not focusing on their losses.

Mental distress claim in the SCC: 3 theories of recovery

· Aggravated damages (McIntyre for majority)

· Punitive damages (discussed by both majority and dissent)

· Foreseeable mental suffering (Wilson for dissent): says you can recover for this type of injury if they are a foreseeable consequence of this breach

Aggravated damages: McIntyre

· Exceptional remedy 

· Compensatory remedy

· Test for recovery – 3 factors (pgs126-127 - critical)

· Precedent

· Conduct causing intangible injury does not precede the breach (McIntyre:  Vorvis complained of things leading up to his termination – not a sufficient connection to the breach itself)
· Conduct causing intangible injury is independently actionable (McIntyre:  not only a failure to give reasonable notice, there must also be something else going on, e.g. Harassment, discrimination)
McIntyre’s analysis of punitive damages

· Punitive damages impose punishment through judicial process. Should not be done lightly

· important for courts to not punish people randomly b/c we don’t agree with their actions.  There is no basis for that authority.

· Ought to be in breach of a tortuous duty

· Doesn’t deny the possibility of punitive damages in Canada, but should be available only where D commits an actionable wrong which causes injury to P.

· what he is saying is that in a tort action, Ps are made worse off b/c of the conduct of D.  But in contracts, the complaint is that D has not improved P’s situation (which is the point of contracts).  However, we have no entitlement against each other to have our welfare improved.  So claims are entirely contingent on what it is P bargained for in the contract.  He is saying we have no duties or obligations to each other, other than what is outlined in a contract.  

· Judges should not award punitive dams just because they disapprove of D’s conduct

· Mr. Vorvis does not recover punitive damages

{can it be said that punitive damages are neither tort right nor contract right?}
Wilson’s analysis of punitive damages

· Punitive damages publicly express social disapproval of bad behaviour, 

· available at common law whenever court concludes D’s behaviour merits ‘punishment’

· Judges are competent to decide that conduct is high-handed, vindictive or otherwise reprehensible.

· it’s not right that people who enter contracts with each other are not held to the same standard of quality of behaviour as strangers are.  They are held to a lower standard – and they ought to be held to at least the same degree.  If we are prepared to sanction them when there is no relationship b/w parties, shouldn’t we be prepared to sanction them when there is a relationship?

· Mr. Vorvis recovers punitive damages

Punitive damages—2 views

McIntyre (M)

· Says there are separate spheres (contractual obligations, and social obligations including tort)

· Taking a narrower view – if you have a contract, your rights and obligations arise out of the contract

· Punitive damages impose punishment through judicial process. Should not be done lightly

· Available only where D commits an actionable wrong which causes injury to P.

· Judges should not award punitive dams just because they disapprove of D’s conduct

· No recovery

Wilson (D)

· says contractual obligations are embedded in social obligations including tort duties

· Punitive damages publicly express social disapproval of bad behaviour, 

· available at common law whenever ct concludes D’s behaviour merits ‘punishment’

· Judges are competent to decide that conduct is high-handed, vindictive or otherwise reprehensible.

· Recovery

Contract and tort

Foreseeable mental suffering: Wilson

· compensatory

· saying there is nothing special about mental suffering, if you can see it as a foreseeable consequence of breach when entering a contract you should get it

· in a case like this, why would be draw a distinction btw the bullying before the termination and the termination? The bullying should be taken into account if it is part of the injury.

· Intangible injuries are recoverable ‘when it can be said to have been in the reasonable contemplation of the parties when the contract was made that its breach would cause such distress’ 

· No need for an independently actionable wrong

· Contract law may take account of conduct preceding the breach if it contributes to intangible injury.

Vorvis summary 

· Three lines of argument for advancing a claim for intangible injuries

· Aggravated damages – compensatory 

· Punitive damages – two theories

· Foreseeable mental suffering

Wallace v. United Grain Growers Ltd.[1997] 3 S.C.R. 701

Wallace v. United Grain Growers 1997 SCC: Facts

· 1972 Wallace headhunted by UGG -- then aged 45. When approached expressed concerns about job security and fair treatment. 
· 22/08/86 UGG dismissed Wallace without explanation or notice, after recent positive appraisals of his work. Wallace then aged 59.

· 29/08/1986 UGG explained dismissal in terms of poor performance.

· 23/10/86 Wallace commenced WD action. UGG alleged dismissal for cause. continued to allege cause until trial -- Dec 1988.

· Wallace experienced psychological trauma arising from the dismissal and the aftermath. Did not find substitute employment.

Wallace v. United Grain Growers 1997 SCC: Holdings
· Trial judge awarded 24 months salary in lieu of notice & $15,000 for mental distress/ damage to reputation. 

· said to be reasonable notice for an employee

· CA overturned MD award and restricted notice period to 15 months.

· SCC majority: restored 24 months on theory that breach of an obligation of "good faith and fair dealing in the manner of dismissal" should add to the notice period, but no damages for mental distress/damage to reputation per se.

· SCC minority: would restore notice period to 24 months and also restore $15,000 for mental distress/damage to reputation.
· No court awarded punitive damages

-
maj and dissent do very different things

Wallace: Iacobucci for majority – I 
· Vorvis is good law on the recovery of aggravated damages / damages for mental distress, interprets it to mean:
· No recovery of intangible injuries unless 

· EITHER the contract is for peace of mind (fun / enjoyment) {what if major not sole purpose?}
· OR there exists separately actionable conduct apart from the breach that is the subject of the claim

· Separately actionable conduct that could support a claim for intangible injuries arising out of wrongful dismissal, could be a tort or a breach of separate contract term (if you can find an appropriate separate contract term), see para. 74. 

· this is the agg damages theory.  Majority denies it b/c they rule there is no separate actionable cause – no tort and no other part of the contract.

· Dissenting opinion was willing to go with contemporary theory that employment contracts should have terms saying that employers will not treat someone badly when they dismiss them.  This should be in all contracts.

· Maj does give some recognition to injury – not based on breach of contract, on tort, or human rights – completely bizarre remedy which isn’t based on any right.
· wrongful dismissal has nothing to do with reasons for being fired (nothing to do with cause)

· {Americans don’t have to give notice even if no cause??}

· question is:  can worker be compensated for mental distress?

· Williams:  “it’s not a breach of contract to fire someone; it’s a breach of contract not to give notice or pay en lieu of notice”

· baseline is Addis but there can be exceptions, namely:  1) if contract is for peace of mind; 2) there is a separate actionable wrong (this can be a separate term in the contract or a tort)

Wallace: Iacobucci for majority – II

· No duty of good faith in contract or tort that limits employers’ discretion to fire employees. Ie., employers may fire employees without cause and without any good business reason.

· No duty of good faith in contract or tort that governs employers’ conduct at termination

· No separate tort or contract duty => no IAW => no aggravated damages / mental distress damages…

Wallace: Iacobucci for majority – III (very) novel principle
· ‘Bad faith conduct in the manner of dismissal is properly compensated for by an addition to the notice period’ (para 88)

· 'I note, however, that in circumstances where the manner of dismissal has caused mental distress but falls short of an independent actionable wrong, the employee is not without recourse. Rather the trial judge has discretion in these circumstances to extend the period of reasonable notice to which an employee is entitled. Thus, although recovery for mental distress may not be available under a separate head of damages, the possibility of recovery still remains'. (para 74)
· Williams:  “Wallace confirms Vorvis; makes clear that McIntyre’s separately actionable wrong is the standard”

· Iacobucci does not like McLachlin’s idea that there is an implied duty of good faith (important to here distinguish between good faith in substantive reason for dismissal and process of the dismissal) because implying the term would restrict the ability of employers’ freedom to fire

· Iacobucci determines there is no separate actionable wrong either

· See Para 75 to para 79

· Williams criticizes Iacobucci for being inflexible about “good faith” and then fiddling with period of notice

· Iacobucci (around para 74):  “bad faith conduct is not a breach of contract nor separate actionable wrong but does merit lengthening notice period”

· Williams:  “Iacobucci is offering a remedy without a wrong”

Wallace: McLachlin for dissent 

“I have read the reasons of Justice Iacobucci. While I agree with much of his reasons, my view of the law leads me to differ both in method and in result.”

·  “wrt Iacobucci’s approach, if YorkU fires Williams in an abusive manner and gives her a year’s notice, there is no cause for action.  Wrt McLachlin’s approach, Williams would be able to recover”

McLachlin for dissent: Iacobucci is wrong because … (1)
· courts should not manipulate the notice period as a means of censuring the employer's conduct. Manner of dismissal is relevant to the notice period only when it affects re-employment prospects

· Law does / should recognise an implied term, which would be a duty of good faith in termination of employment. Breach of this term could be an IAW (independently actionable wrong), sufficient to ground recovery of aggravated damages/ mental distress

· Williams:  “courts are relied upon to mediate tension between labour as a commodity and labour as human beings”

· Williams: “you can’t take from this case that court will imply contractual term of good faith; methodology may not be limited to employment contracts, i.e. case is not closed – perhaps it is possible to imply good faith / dignity term in other contracts”

McLachlin for dissent: Iacobucci is wrong because … (2)
· Does not fit theory of wrongful dismissal

· No cause of action to found the extra notice period

· Inconsistent with authorities

· Create uncertainty and unpredictability

· Better solution is available

McLachlin: the better way to deal with this situation is…

· Apply Vorvis principle to award aggravated dams.

· “find” an implied term that employers will act in good faith when firing an employee (see para 135)

· Treat breach of implied term as an independently actionable wrong

· Footnote: Three rules for implied terms:

· custom or usage

· presumed intention (“parties must have forgotten to include it”; officious bystander test applies)

· implication of term as a legal incident** (this one is very imp’t in employment contracts; this is as close as judges get to messing with contract, saying it is inherent in the nature of the contract that we think employers when they fire people ought to be candid and forthright given the nature of the transaction); what makes this the type of contract that warrants interference???

Wallace: Summary 
· Where an employer breaches an employment contract by failing to give proper notice (wrongful dismissal), the employee may recover for intangible injuries if s/he can establish an IAW and foreseeable mental distress, or by claiming that the manner of breach is sufficiently harsh and humiliating that the judge should exercise discretion to extend the notice period. An IAW may be founded in contract or tort but there is no implied duty of good faith in dismissal or the manner of termination that would function as an IAW.

· implied terms:  “here is a rule that should have been stated (para 135-140) in the contract”

Steusser, Wrongful Dismissal - Playing Hardball: Wallace v. United Grain Growers

Whiten v. Pilot Insurance Co. (2002) SCC 18

Whiten v. Pilot Insurance 2002 SCC

· prior to Whiten, there was residual debate about whether it was right to punish people for breaching contracts when society encourages breach of contract when it is efficient (a breach of a contract term can be an independently actionable wrong)
· Key issues: 

· Is Pilot liable for punitive damages?

· Is an award of $1 million too high?

· Differences from Vorvis / Wallace line

· Decision awards punitive damages

· Not employment context

Whiten v. Pilot: liability

· Punitive damages = Exceptional but available when PD (punitive damage) would serve rational purpose (rationality test applies both to whether to order PD and how much – para101): 

· Rational punitive goals = retribution, deterrence, denunciation.

· If punitive damages wd serve rational purpose, technical test for availability (drawn from Vorvis) requires:

· Separate / independently actionable wrong AND

· Defendant’s conduct is “high-handed, malicious, arbitrary or highly reprehensible misconduct that departs to a marked degree from ordinary standards of decent behaviour”, eg. Para.94

· insurance contracts DO have an implied term of good faith (by statute)

· Whiten extends Vorvis/Wallace to punitive damages as a matter of liability

Whiten liability cont’d: Meaning of IAW?

· A breach of a separate contract term may count as an IAW sufficient for punitive damages.

· As an insurer, D owes duty of good faith and fair dealing.

· br of the K dy of good faith “independent of and in addition to the br of a contractual duty to pay the loss. It constitutes an ‘actionable wrong’ within the Vorvis rule, which does not require an independent tort”. (para 79)

· To require an independent tort -> unnecessarily complex and formalistic, (para 82).

Whiten: PD quantum – how much is too much?

· Ask: Is it reasonable to conclude that no less than the sum awarded is rationally required to punish the misconduct? (para. 107)

· Compare para 109: “if the award of punitive damages, when added to the compensatory damages, produces a total sum that is so ‘inordinately large’ that it exceeds what is ‘rationally required’ to punish D, it will be reduced or set aside”  

Whiten: PD quantum How much is too much? Cont’d

· In relation to PD awards, ct should focus on “reason” “rationality” and “proportionality”

· Reason – does the award have a rational purpose (retribution, denunciation, deterrence)?

· court worried about blurring lines between criminal and civil law

· court is also troubled by plaintiff getting to keep punitive damages

· Rationality – is the sum no higher than necessary to serve the purpose? 

· as well, there must be a rational link between sum and purpose

· Proportionality – “the key to the permissible quantum of punitive damages… A disproportionate award overshoots its purpose and becomes irrational. A less than proportionate award fails to achieve its purpose”. (para 111).

Whiten: “proportionality” unpacked… consider

· D’s blameworthiness – how badly did it behave? 

· P’s vulnerability – financial, health, including emotional well-being. NB…

· Assume commercial contractors are invulnerable

· PD =/ AD

· Extent of harm specifically directed at P: 

· “The jury is not a general ombudsman or roving Royal Commission”

· Need to deter

· Consider D’s wealth – “financial power” (para 119)

· Infliction of other criminal and civil “penalties”

· NB. “Compensatory damages also punish” – oh joy!

· D’s gain from breach – PD important prevent damages becoming a licence to br. Para 125.

· “Uniqueness” of the interest harmed by D’s misconduct. 

· para 115-116:  Binnie points out that, while there may be vulnerability by a policy holder in insurance contracts, this does not necessarily extend to traditional commercial contracts

· para 117:  “it would be irrational to award an excessive windfall…”

· para 123:  “compensatory damages also punish” Williams says this is not meant in a literal sense

Whiten majority concludes

· Jury PD award of $1 million, sound because:

· Rational purpose “send a powerful message of retribution, deterrence and denunciation” – deterrence important despite no evidence that Pilot’s conduct reflects systemic problem.

· Pilot broke k term of good faith (IAW) as well as promise to pay. AND

· Pilot’s conduct was reprehensible. 

· Sum is high but “within rational limits” (para 128)

· Williams:  Whiten’s lawyer took a third of the punitive damage award; this is another factor in understanding the size of punitive damages

· Williams:  “why did they not claim aggravated damages?”  Because it is more politically correct for a lawyer to take his fees from punitive, not aggravated, damages

Whiten dissent, LeBel J.

· $1 million is too much even against “the insurer from hell” (159)

· PD ( preserve public order & respond to conduct that harms public good and social peace.

· No evidence of widespread, systemic problem at Pilot or in insurance industry generally => no need for general deterrence: PD here ‘punish’ bad faith of this insurer on this file. 

· Punitive dams to be assessed “in a manner consistent with basic purposes of tort law”

· “Retributive” concerns should not feature significantly in disputes over damage to property or economic interests

· Regulatory and penal regimes offer better controls than private law actions over bad industry practices. 

· Importance of consistency and predictability in contract damages awards.

· On liability: PD here serves a rational purpose of punishing bad faith performance of a good faith contract. 

· On quantum: $1 million is disproportionate to the purpose – punishing bad faith performance – hence “irrational”

3.2. REMOTENESS OF DAMAGE (I: 188-216)

 This limiting technique involves treating some of the consequences of breach as too unpredictable to be recovered in an action for breach of contract.

Remoteness of damage: the ‘ripple’ effect problem
For want of a nail, the shoe was lost.

For want of a shoe, the horse was lost.

For want of a horse, the rider was lost.

For want of a rider, the battle was lost.

For want of a battle, the kingdom was lost.

And all for the want of a horseshoe nail…
X manages a Toronto NP housing organisation – wants to secure financial support for a new model housing project for sole-support mothers. Needs loan and guarantees from Ottawa worth $1.5 million. Deadline for securing commitment from Ottawa: Monday10:00 am. X must meet with local financiers at 6:00 am Monday, but confident that 8:00 am flight will get her to Ottawa on time. X orders taxi for 7:00 am. Tells taxi firm that it is vital that she catches her plane. Taxi firm “don’t worry, we’ll be there. We never let people down.” Taxi driver doesn’t show up. X misses her flight. Money goes to someone else. For which consqs of breach is the taxi firm responsible?
Hadley and Another v. Baxendale (1854) 9 Ex 341
  

Hadley v. Baxendale: key principle
damages for breach should be such as may fairly and reasonably be considered either arising "naturally", ie., in the usual course of events, or such as may reasonably be supposed to have been in the contemplation of  the parties at the time the contract was made as the probable result of breach.

· Law attempts to draw a superficial boundary 

· Direct loss is the difference between slow service and faster service

· Court denies plaintiff’s claim i.e. too remote

· Case occurs at an early stage of the development of carriers

· How will carriers have to organize themselves as a result?

· Some see judgment as providing societal subsidy for fledgling carrier industry

· The  effect of the rule assertion is to limit the power of a jury to do what it wants, centralizing decision making

· The above principle is really two rules:  1) reasonable foreseeability and 2) special circumstances / express notification

· Use of word naturally i.e. is the loss predictable

Hadley v. Baxendale: which ripples?
BP party is responsible only for predictable consequences of breach. Consequences may be predictable because of what the breaching party is presumed to know or because of information that the breaching party received from the plaintiff when they entered into the contract.

· What must be predictable?

· Type of loss that is being claimed, eg., profits

· How do we know if loss is predictable?

· Look at what D ought to have known (based on nature of the contract) and what D did know given the information communicated at the time of contracting

· the second rule very obviously is about encouraging the disclosure of risks; once the defendant receives disclosure, it could raise the contract price {think about Ruxley}; notification has effect of transferring risk from obligee to obligor

· with the first part of the rule, the court is making a judgment as to how risk should have been distributed (implicit) whereas with the second, there is explicit allocation of risk

· many factors influence implicit allocation of risk (nature of businesses involved, familiarity of parties…)

· court is placing onus on plaintiff; not expecting defendant to contemplate very much

· how court chooses to impute allocation of risk affects the necessary disclosures of obligee and obligor

Hadley v. Baxendale: application of principle to facts
· Type of loss = loss of profits from mill being idle while shaft was being repaired

· Type of loss recoverable only under second branch of the rule, ie., lost profit is not ordinarily predictable consequence of breach (the failure to deliver on time), so recoverable only if D had been notified at the time of contracting that loss of profits is a probable consequence of breach.

· D was not told at the time of contracting that lost profits are a probable consequence of breach.

· P does not recover for lost profits.

R. Danzig, Hadley v. Baxendale:  A Study in the Industrialization of the Law 
Kerr S.S. Co. v. Radio Corporation of America 157 N.E. 140 (1927)

Kerr S.S. Co. v. Radio Corp of America 1927

· D in breach of contract failed to transmit a coded message sent by P, which concerned a business transaction. P lost profits it would have made had the message been transmitted.

· NY CA held no liability b/c D did not have sufficient knowledge (b/c coded message) to predict that breach would ( lost profits.

· Useful discussion of policy at 194

Victoria Laundry 1949
· Facts
· D delivers boiler (furnace) 20 weeks late = br k

· At time of k, D knew boiler needed urgently

· At time of k D did not know precise intended use of boiler.

· P claims damages for br, including loss of

· Profits from increased business

· ‘highly lucrative’ gvt contracts

· CA decided P

· may recover loss of profits from increased business

· may NOT recover for loss of lucrative gvt k – loss is too remote

· “what we’ve got is the loss of ordinary profits being treated under the first branch of the rule and the extraordinary profits being treated under the second branch of the rule”

· court is drawing a boundary

· hypothetical:  what if laundry had called up after formation of contract and already late and said furnace needed in two weeks for the lucrative contract => problem lies in that it was not disclosed at time of contract; if the furnace-maker expressly agreed it could be viewed as a change in contract (e.g. Ruxley)

Victoria Laundry: Asquith’s statement of principles

1. Cts limit damages to protect Ds. (application of standard compensation principle in all circs would be “too harsh”)

2. Cts limit Ds’s liability to loss that at time of contracting is “reasonably foreseeable as liable to result from breach”

3. Whether loss is reasonably foreseeable depends on parties’ (really.,Ds’s) knowledge at time of contracting

4. Cts may consider imputed knowledge and actual knowledge

5. Cts hold D to the standard of a reasonable person [in D’s position?]

6. D is responsible for losses that are reasonably foreseeable as “liable to result… ‘on the cards’”

· in first couple of propositions, D is being protected

· Williams:  “however, when we speak of knowledge, we do not only mean actual knowledge but also imputed knowledge (i.e. ought to have known); we do want to be able to make some normative judgments as to who should be held responsible

· We hold defendant to standard of a reasonable person in the defendant’s position

Victoria Laundry: Application 
· Should D pay for consequences to P of P’s inability to use the boiler during delay?

· Impute to D more knowledge than the “uninstructed layman”
· reasonable engineer with this type of contract shd predict (foresee) that boiler will likely be used for business purposes
· D to compensate P for loss of ordinary business profits. D is not to compensate P for loss of especially lucrative contracts

· NB. Type v. extent of loss

Victoria Laundry: summary
· Where a D with expert knowledge of P’s business breaches a contract for timely delivery of an item that is a central component of P’s business, P’s ordinary business losses are reasonably foreseeable as liable to result or “on the cards” on the basis of knowledge which is imputed to the D, but the loss of extraordinary profits is too remote (ie not reasonably foreseeable as liable to occur) unless D had actual knowledge from which to infer that such losses are liable to result from delay. 

Victoria laundry graphic

· See separate file
Koufos  v. C. Czarnikow Ltd. (The Heron II) [1969] 1 A.C. 350

Koufos v. Czarnikow (The Heron II) 1969 HL
· Shipping k to deliver sugar, which P intended to sell.

· D deviated from planned voyage, which delayed arrival at port. 

· Mkt price for sugar fell during the delay. 

· K did not state date of arrival. 

· When contract created ( no expectation about whether the market would be up or down upon arrival. 

· Shipowner (D) did not know specifically what the plaintiff intended to do with the sugar, but it did know of market for sugar at the port. 

· P sued for the loss suffered from the breach – loss due to fall in market price. D argued it was responsible only for 9 days interest on the value of the sugar.

· in contrast to Victoria Laundry, parties knew structure of each other’s business

The Heron II: the decision
· P wins

· D knew of market at port

· D must have known mkt prices fluctuate

· Ct may impute that reasonable D would have foreseen:

·  “not unlikely” that sugar wd be sold for mkt price upon arrival; and 

· delay in journey cd result in lower price for sugar

· contrast this case with Hadley v. Baxendale where carrier was held not liable for loss of profits

The Heron II: the holding 

· Under the imputed knowledge branch of the remoteness principle,  P may recover for losses of a kind which the defendant ought to have realised at the time of contracting are not unlikely to result from late delivery that amounts to a br of contract. 

· Not unlikely denotes that the loss must be fairly predictable in order to make the defendant responsible. Less than an even chance, but not very unusual.

· Heron II deals only with first branch of remoteness rule; not second branch

·  How predictable does the loss have to be for defendant to be responsible?  

· Reid is saying that defendants should not as a default rule be held liable for low probability occurrences; defendant in contract actions will not be resp. for consq. For degree of probability that would be recoverable in tort

· Court worried about merger between rules of contract and tort (i.e. worried about Victoria Laundry’s mention of reasonable foreseeability)

· 1949:  Victoria Laundry; 1964:  Wagon Mound under Reid & Pearce; 1969:  Reid & Pierce in this case assert difference between tort law and contract law

· in tort reasonable to hold defendant responsible for low probability occurrences (usually two strangers rather than relationship – duty of care)

· because of the bargaining relationship, plaintiff HAD the opportunity to bring up special circumstances (does it matter if circumstances mentioned pre-sign or post-sign?)

· Louise asks about imbalance of power in customer v. corporation contract.  Answer:  in late 20th century courts began considering concurrent liability (tort + contract) rather than strictly contract law where there is a contract

· {Williams in answering Evan says that even if special circumstances stated that defendant could still claim too improbable?}

Remoteness: summary of Hadley, Victoria Laundry & Heron II
· Standard compensation principle is subject to an important limitation:

· P does not recover compensation for losses which are deemed to be too remote

· Cts struggle to find principles for deciding when losses are too remote:

· Losses are too remote and therefore borne by the P when D did not know and cd not reas be expected to have known at time of contracting that the type of loss is a ‘not unlikely’ consequence of its breach.

· Query meaning and significance of knowledge

·  Query standard of predictability of the loss

· essentially Court is deciding on allocation of risk between buyer and seller

Kienzle v. Stringer (1981) 35 O.R. (2d) 85

Cornwall Gravel Co. Ltd. v. Purolator  Courier Ltd. et al. (1978) 83 D.L.R. (2d) 268

Cornwall Gravel v. Purolator Courier, 1978
· P bidding on a contract with the Min. Environment. Firm deadline for submission of bids. 

· P completes its bid docs at last minute. Calls Purolator for delivery. 

· What does D know?

· When pick-up person arrives, P’s staff discuss importance of timely delivery; 

· bill of lading states that package is a tender and delivery is scheduled for 12 noon (in time for 3:00 pm tender opening).

· P does not tell D the value of the tender or the likely profit. 

· D in breach of k delivers late. P’s tender is not considered. Had the tender been delivered on time, P would have been the lowest bidder.

· Had P been awarded the K, it would have made $70 000 profit. 

· Williams:  “extreme generosity to plaintiff”

· It’s highly contestable to say that plaintiff would have gotten contract and made a profit; we do know it would have been lowest bid but that doesn’t guarantee Government would have chosen it

· Elise makes point that since profit uncertain; should Court not use “wasted expenditure”?

· Cornwall Gravel has been deprived of “that chance”; Williams argues that maybe the award should have been discounted to recognize that guarantee of profit was not 100%

· Matthew asks whether depends WHO was told.  Williams says apparently not in this case.  However, consider the role of clerk in Hadley v. Baxendale

Purolator Courier: the decision
· D is liable for P’s loss of the profits from the lost contract with the ministry because special circs were communicated to D, so that the particular loss was within D’s reasonable contemplation as ordinarily following from its breach.

· Look at what D knew when it entered into the contract 

· Look at consqs a reasonable D ought to have anticipated as flowing from its breach.

· Courier is responsible for loss of profit on a potential contract if it knows of the nature of a package and its importance and it should have realized that late delivery could result in the loss of the contract. 

· this does not conflict with Hadley because Hadley was done on first branch of rule and Purolator is done on second part, even thought not much detail provided

· Williams mentions that decision was ex post; i.e. it was known after the incident that it was the lowest bid received {but Heron II was ex post too…}

3.3. MITIGATION OF LOSS (I: 217-269)

Goetz & Scott,  The Mitigation Principle: Toward a General Theory of Contractual Obligation  (1983) 69 Virginia Law Review 

Mitigation Overview

· Illustrate mitigation principle: Payzu & Dor-Val Cases – 

· identify key elements and informing ideas

· Two tricky applications of mitigation:

· “Lost-Volume” claims

· troublesome relationship between mitigation and doctrine of anticipatory repudiation 

· presumption is that NBP will go to market to find substitute at the time of breach

Payzu Limited v. Saunders [1918] P. 658. & [1919] 2 K.B. 581

Mitigation principle: Payzu v. Saunders, 1919.
Facts
· Instalment sales k, payment on credit terms. 

· first payment not received.

· S refused to supply except for cash. B refused to buy for cash.

· B sued claiming difference between original k price and the (significantly higher) market price at time of the action. 

Payzu v. Saunders, 1919 cont’d
· McCardie J: 

· Test: ‘What a prudent person ought reasonably to do in order to mitigate his loss arising from a breach of contract’ p.220
· Assumptions about behaviour of business actors – self-reliant and robust, p.220 CA:

· Mitigation is a question of fact, ie., particular to circumstances of the case 

· IMPORTANT:  Generally presumed reasonable to accept offer from BP, but this may be rebutted by circumstances of case

· where at the time of breach the BP makes an offer that is better than market terms, you are obligated to take it

Dor-Val Mfg. Ltd. v. Valley Stationers Ltd.  [1997] N.S.J. No. 512

Dor-Val Mfg Ltd v. Valley Stationers, 1997 NS

· Illustrates highly factual nature of inquiry about whether P has mitigated

· “Duty” to mitigate arises upon br., but may be reasonable for P to delay attempts to find a substitute – depends on circumstances ( question of fact.

· Burden on  BP to show that NBP has not reasonably mitigated its damages.

· although plaintiff waited before trying to sell goods, it was reasonable in this case because of communications with breaching party in case BP could get its act together, especially in this case where the furniture was “unique”

· Williams notes that Dor-Val’s attempts to mitigate were extremely well documented and offered protection in this case; onus is on BP to show NBP did not mitigate

Elements of mitigation principle
· excludes avoidable losses

· NBP's behaviour

· after breach: 

· mitigation =/ contributory negligence
· ‘question of fact’
· reasonableness standard

Basis of mitigation – crucial ideas
· ‘causation’

· that part of the buyer’s loss from buying in the market rather than accepting offer of defendant is not responsibility of the defendant

· Default rule – joint cost minimization

· what parties would have chosen to do if default term had been written into contract

· buyer will get a better price if willing to limit liability

· Self-reliance

· Remoteness

Mitigation II:  20041015

· We often take mitigation for granted though it is omnipresent; e.g. we expect dismissed employee to find other work

· the onus is on the defendant to prove that plaintiff did not mitigate sufficiently

· mitigation reflects what parties would have chosen in the contract if breach had been contemplated

· notion of freedom of contract is very strong; parties can allocate risks however they want and if it is specified, this takes precedence over general principles

Basis of mitigation – crucial ideas
· ‘causation’

· Default rule – joint cost minimization

· Court has developed the rule that it makes sense in most instances

· We talked on Tuesday about why a NBP would want to agree to such a thing beforehand; it makes sense for NBP to agree to it because it will get a better price upfront

· Self-reliance

· Williams:  “law does not want to impose responsibilities on people entering into contracts; reinforced by doctrine of mitigations – we want to limit defendant’s responsibility for plaintiff’s injury.  It’s up to individual to insure against loss.”

· Remoteness

· What’s being said by the courts is that the defendant as a reasonable person can contemplate that if there’s a breach, that plaintiff will find an alternative; courts hold defendant responsible for cost of finding alternative but defendant not responsible for the unpredictable rejection by plaintiff of alternatives

· Mitigation and remoteness are not separate concepts; they are connected

Lost volume: an eg.

· X runs a small (9 bed) hotel. 

· In June  2004, Y books the last available room for her mid-august holiday. Y cancels on August 01, X rebooks the room before mid-august. No additional rooms are available. X recovers from Y any lost profit from rebooking (or more likely keeps deposit to cover ancillary costs of trying to relet room)

· NBP (seller) says:  if you had not breached, I would have made two sales; although there was no loss on the one sale, I lost another sale

· Issue:  to what extent should seller be compensated for loss of volume?

· In March 2004, Y books a room for an early May holiday. 4 rooms are available after Y’s booking. Y cancels on April 15 and X rebooks the room at same price as Y’s booking. 4 rooms are available after the substitute booking.

· What may X recover from Y? nominal damages? Lost profits from lower volume of business?

Lost volume

· How should the law measure damages?

· difference between contract price and market price (if any) at time of breach (OSGA s.48(3))?

· Lost profit on a lost sale ( assuming that seller/supplier would have made an additional sale to the one that was lost.

Sale of Goods Act
Victoria Motors v. Bayda [1973] 3 W.W.R. 747 (Sask. Dist.Ct.)

Victoria Motors v. Bayda

· Buyer refuses to take delivery of car

· Seller sells car to 3rd party

· Seller claims lost profit from buyer

· Seller argues that because of buyer’s breach it has made only one sale instead of 2.

Victoria Motors: legal test

· sub-2 "the measure of damages is the estimated loss directly and naturally resulting, in the ordinary course of events from the buyer's breach of contract",

· Sub 3 difference between the market price at which it sells the goods  and the original contract price ' applies prima facie where there is an available market for the goods in question' {NB., slightly different wording of the OSGA}

· According to the judge, the ‘available market’ test does not apply where it would lead to injustice because it would produce an inaccurate measure of seller’s loss, @34

· sale of goods act is a codification of common law rules that had developed; developed in UK and pretty much copied wholesale into Canadian jurisdictions

· here judges has a statute to interpret; a departure from the usual case law cited in contract cases

· p. 226 SGA s. 48(2) “the measure of damages normally in a sale of goods…” bears a striking resemblance to Hadley v. Baxendale

· s. 48(3):  if there’s an available market for the goods, the measure of damages, unless stated in contract, is the difference between mkt price and contract price

Victoria Motors: Application of available market test

· Judge draws on older UK cases, which interpret 'available market' by reference to conditions of demand and supply. 

· If there are more buyers than the seller can supply (S<D; supply is limiting factor) then an available market exists & the measure of damages is limited to the difference between market price and contract price.  

·  If on the other hand supply exceeds demand (S>D; demand is limiting factor), so the seller has more of the good than it can sell, then an available market does not exist and sub3 does not apply.  

· Seller (plaintiff) bears the burden of proving that supply exceeds demand, ie of taking itself outside the available market provision.

· the complication here to mitigation is applying it to different market circumstances

· On these facts, supply > demand, therefore no available market, therefore seller entitled to lost profit.

M. Eisenberg, "The Bargain Principle and its Limits"{where does this belong?}
Concept of repudiation / repudiatory breach
· Effect of k – parties incur obligations to each other.  

· General effect of br k– obligations continue, and BP must compensate the NBP for the losses arising from br. Ie., NBP (and BP) must continue to perform a long-term or ongoing k

· Where br is very serious, NBP may choose to terminate k AND claim damages for losses incurred to-date because of the br. 

· Here we have legal principles that come to diametrically opposite conclusions (mitigation v. election/repudiatory breach)

· The usual effect of a contract is that parties make obligations to each other.  The general effect of a breach of contract (starting point) is that any long-term or continuous obligations survive the breach; it’s just that the BP must compensate the NBP for result of the breach

· Where this gets complex is when full performance is due and defendant says will not perform (e.g. Williams tells Matt on June 1 that cannot make June 10 delivery.  Contract would only breached on June 10.  On June 6 Williams changes mind and says can fulfill contract.  Doctrine of anticipatory breach is a refinement of doctrine of repudiatory breach and says that ___
· conflicting principles:  mitigation says NBP should play nice but repudiation rules say NBP can continue with contract if it wants

· consider an employment contract that has yet to begin and employer repudiates:  should employee start working somewhere else OR…

Anticipatory breach / anticipatory repudiation
· Before performance is due, D indicates that it will not perform the k or at least an important term.

· P may accept the ‘breach’. 2 consqs

· P AND D are released from obligations to perform k

· P may sue for damages immediately, does not have to wait for time of performance.

Anticipatory repudiation: eg.

· Jan 1, Employer agrees to employ Worker as of July 01. On Feb 01 E tells W there is no job on July 01. What is the effect of the anticipatory repudiation doctrine? What are W’s options?

· Suppose 

· On Feb 15 W finds another job that begins on April 01?

· On March 01 E calls W to say “whoops, I’ve changed my mind I expect to see you at work on July 01.” 

· Does W still have a remedy for E’s breach?  

· Suppose W does not bother to look for another job until July 01, when jobs are scarce, and it takes W several months to find employment, but E can show that plenty of suitable jobs were available in March?

Mitigation and repudiatory breach / termination
· Interaction of repudiatory breach, especially in its anticipatory form, with doctrine of mitigation. 

· To what extent may law ‘influence’ NBPs’s choices about whether to “accept” a breach by making judgments that particular losses were ‘avoidable’ .

Roth and Co. v. Taysen, Townsend & Co., and Others (1895-96) 1 Comm. Cases 396.

Roth v. Taysen, 1895, 

· Timetable

· May 23, sales k. May be cancelled unless ship ‘ready to load’ Aug 15

· May 29, B indicates it will not take delivery -- AR

· July 24, S issues writ (start action for br k)

· July 31 ship loaded

· Sept 05 S resold cargo at loss 3807L

· B refusal to take delivery = anticipatory repudiation/ anticipatory breach

Roth v. Taysen, cont’d

· Interaction of anticipatory repudiation with mitigation -When shd damages be assessed?

· May 29, repudiation of k, loss =688

· July 24, writ issued, loss = 1557

· Sept 05, goods resold, loss =3807

Roth v. Taysen -- decision

· Issue lies at the intersection of mitigation doctrine and the election principle of (anticipatory) repudiation.

· CA upholds trial decision – measure loss as of July 24:

· By issuing writ, S accepted anticipatory rep – terminated k

· Mkt was falling when writ issued, therefore reas S wd not have waited to re-sell. 

· ref: to Fuller & Purdue re: contracts allowing people to plan their lives

· buyer’s argument:  seller should have tried to resell

· seller’s argument:  don’t need to mitigate until breach, though it has option to mitigate upon repudiation

· Problem with allowing NBP to mitigate upon repudiation is that allowing NBP to sue BP before breach

· Usually not an issue but it can be significant {like when?}
· anticipatory breach:  up to trier of fact to determine whether NBP acted reasonably in mitigating pre-breach

· consider this case in relation to Dorval (ugly furniture case)

· once NBP has “accepted breach”, mitigation kicks in

· equality:  mitigation principle benefits breaching party; allowing NBP option of when to mitigate pre-breach date benefits NBP

· Evan asks:  how does NBP benefit by mitigating before breach?  Answer:  to avoid market uncertainty

· In anticipatory breach there is not a specific breach-date rule (?)

Roth v. Taysen – p.238

· “When there is a repudiation which [the NBP] chooses to treat as a br, the primary rule is that damages are the difference between the contract price and the market price of the goods at the date of the br. If the repudiation takes place before the day of delivery, the NBP has the right to bring an action immediately, and he has the right to have his damages assessed at the time he brings his action. In such a case the damages are not the difference between the contract and market price on the day the action is brought. It is the duty of the jury to assess them, having regard to, and making allowance for, the fact that the [NBP] is receiving dams before the date of delivery. [AND] The NBP is bound to do what is reasonable to prevent the damages from being inflamed or increased” (Emphasis added.)

Roth v. Taysen variation

· Suppose S had not issued the writ on July 24, but waited to September 05….

968703 Ontario Ltd. v. Vernon (2002) 58 O.R. (3d) 215 (O.C.A.) ** Not in the casebook but distributed in class**

White and Carter (Councils) Ltd. v. McGregor [1962] A.C. 413 (H.L.)

White and Carter, key question

· Where one party repudiates a contract immediately after formation and before the other party has begun to perform, is P entitled to go ahead and perform and sue for contract price or does mitigation principle imply that P can only sue for those damages it could not have avoided by taking reasonable steps in response to notice of intention to breach?

· HL base decision on inevitable consequence of the legal principle

· DISSENT:  we know the rule.  But applied here, it is absurd and we’re here to do justice…we need to introduce policy to change the rule

· plaintiff not claiming compensation but asking for strict performance

· if they had just sought net profit, plaintiff would have had duty to mitigate and didn’t want that hassle of find a substitute buyer

· remember mitigation benefits NBP too because lowers contract price

· questions to ponder:  what if buyer had changed name?  could countersue?

· Reid LJ uses acceleration clause to affirm his judgment but is not base of his decision

· Reid sets up “substantial and legitimate interest” test.  How does it apply to reputation of consultant going abroad?

· Usual contract breach:  If buyer refuses to take delivery, seller can’t perform 

· Plaintiff in this case that performed before breach => entitled to $

· {consider how this decision is uneconomical by forcing performance when there is little societal value; this case occurred before “efficient breach” became all the rage}

· DISSENT:
· On terms, actual breach occurred in November l, thus compensatory damages apply and there was a duty to mitigate

· Williams:  “dissent much more analytical; these are nascent efficient breach guys”

· Williams:  “majority ignores that payment supposed to be in advance”

· Remedy should only apply if available to either party (mutuality)

· Arbitrariness:  claim depends only on this particular contract’s sequencing of performance

· Even if Reid’s test works, the name was used without consent

Majority

· Entitled to go ahead and sue for price provided that 

· K is such that P can perform its side of bargain without cooperation from D

· P has a substantial and legitimate interest in performance rather than damages

· Onus on defendant to show plaintiff has no substantial and legitimate interest in performance.

· Defendant did not prove this in W & C

White & Carter Dissent: Morton and Keith

· Anticipatory breach becomes actual when time of performance arrived..when p willing to perform and d makes clear that will not perform

· Dissent’s concerns

· Wasteful for P to incur costs in delivering services that the D does not want simply to increase the remedy available to P. P acting opportunistically

· Lack of mutuality

· arbitrariness of remedy

·  use of defendant’s name without its consent

{was payment supposed to be made in advance?  Read this over}

Finnelli et al. v. Dee et al., (1968) 67 D.L.R. 2d 393 (Ont. C.A.)

Asamera Oil Corp. v. Sea Oil and General Corp [1979] 1 S.C.R. 633 (S.C.C)

Canadian responses to White & Carter: Finelli v Dee, The Asamera

· Finelli v. Dee: Laskin prefers dissent in W &C

· Distinguishes W & C maj because P cannot carry out K without the cooperation of the defendant

· Effect of Asamera decision: Injured party must act reasonably in the circumstances. D’s anticipatory repudiation gives P an election between immediate suit or waiting for performance; a P who elects to wait may not incur unnecessary expenses performing its side of the bargain unless it has some “real, fair and substantial interest”. 

· seller argued that contract allowed for work to be done prior to payment

· White and Carter was applied but defendant (homeowner) was found not liable anyway

Asamera 1979
· P loaned shares to D (1957), D’s in brK sold the shares and did not return them in December 1960.

· Action for return of shares and loss in value between due date for return (Dec 1960) and date of action. 

· Nb. P commenced action in July 1960 b/f modified due date.

· P claimed value of shares at date of trial ($6,000,000)

· K set out minimum share value guarantee: $2.00 per share.

· White and Carter treated as an authority

· Plaintiff suing for $6M, which was value at trial time

· Specific performance would allow avoidance of mitigation and threat offers a big stick

· Contract differs from sale contract because in latter if…in this case, plaintiff would have had to borrow money

Asamera 1979, issues 

· What is P’s remedy?

· Damages or specific performance

· How to assess damages?

· Impact of mitigation principle.

· When to assess damages?

· Breach date (standard principle)

· Trial date (P’s argument)

· Some date in between – when reasonable to expect P to have purchased substitute shares (SCC’s holding). 

Asamera 1979: Specific performance v. damages

· P argued for specific performance (SP): here return of shares. In effect requiring BP to go into market and purchase shares at mkt price.

· Ct rejects P’s argument:

· SP available only when damages are inadequate to compensate for losses.

· B/c mkt for shares exists, losses from br are easy to calculate, and P’s interest in shares relates only to their value (“no suggestion that corporate control is an issue”), therefore compensatory damages is an adequate remedy for br K to return shares.

Asamera: How to assess damages –  impact of mitigation principle.

· P argued: no duty to mitigate when, as here, br does not release “an asset” that P may use to acquire replacement. Recall that D retained P’s property. (compare sale of goods: S in br does not deliver, B  has “an asset” – financial resources – to buy replacement goods.)

· SCC rejected argument: No rule of law precludes application of the mitigation principle even when NBP deprived of an “asset”. NBP to act reasonably to avoid losses after br. Question of fact as to what mitig means in particular circumstances. (p.265)

Asamera: When to assess damages? Interaction of mitigation and SP

· P argued: normal breach date rule for assessing damages and applying mitigation did not apply b/c it could rely on earlier injunction. Ie., if D was subject to a legal order to hold on to the shares, why should P go into the market and buy substitute when the shares were not returned on time?

· SCC rejected argument in particular circs of the case, but adopting the words of Reid in White & Carter, held: “Where circumstances reveal a substantial and legitimate interest in seeking performance as opposed to damages, then a P will be able to justify his inaction and … recover losses which in other circumstances might be classified as avoidable and thus unrecoverable; but such is not the case here…” (p.268). Calculates dams based on date when “reasonable” for P to have purchased replacement.

· Is this the same as W&C? 

· Think about the burden of proof

4. LITERAL ENFORCEMENT (I: 270-320)

These materials deal with remedies that purport to compel a (would-be) breaching party either to perform the contract (specific performance) or not to breach the contract  (injunction)

Literal Enforcement/Equitable Remedies I:  20041022

Limited availability of literal enforcement: principal test & discretionary factors

· Principal test

· Inadequacy of compensatory damages (uniqueness)

· Williams:  “primary court for contracts was common law and rules would be applied no matter how harsh to the circumstance => direct appeal to Sovereign possible => Court of Equity a general jurisdiction to which to appeal if feel hardship from “formal” court”

· E.g. “formal” court says can get compensatory damages.  Plaintiff claims damages inadequate and appeals to Court of Equity which grants literal enforcement instead

· In Ontario, the 2 courts merges in 1881 so that any court could apply common law or equity rules; since then there has been evolution as to when literal enforcement is available

· Williams:  “Test not always articulated in terms of adequacy but that is the underlying idea”

· Discretionary factors

· 'clean hands'

· if NBP (plaintiff) can be shown to have behaved poorly, Court may deny literal enforcement even if compensatory damages are inadequate; NBP will still get compensation.  {Whose onus?}

· Mutuality

· Court compares remedies that would be available to both sides of the contract.  Maria breaches contract with Eve.  Eve claims literal enforcement.  Court asks:  if it was the other party who had breached, would Maria have been able to claim literal enforcement?

· Excessive hardship for BP

· here the focus is very much on the BP and consequences upon it.  E.g. Patel v. Ali (1984, UK) after agreeing to sell home, seller could not proceed with sale due to injuries etc.; Patel qualified for specific performance but specific performance denied because would cause excessive hardship to Ali (seller)

· Unfairness

· has to do with NBP behaviour but not as bad as “clean hands”.  Often raised in situations where a contract is made by someone with dementia and seller didn’t know and guardian of estate steps in and says NO.  Thus no manifest dishonesty but still unfair

Rationales for limited availability

· consider Friedman article that normal damages tend to undercompensate; some way specific performance should be available more often

· civilian jurisdictions have seemed to have functioning markets with more reliance on specific performance

· NB:  most contract disputes are settled rather than litigated

· The below are all predicated on assumption that BP will actually be forced to perform, when in reality, specific performance just results in higher damages than “compensatory”

· Coercion /power

· oppressive consequences of forcing something to be done.  However, court ordering it doesn’t necessarily mean it will happen but rather NBP has more power in the settlement process; Court sets relatively low price compared to how NBP will perceive injury (e.g. intangibles) and specific performance reduces those costs

· here we are thinking very much as order compelling someone to do something BP does not want to do however common law has long history of freedom of contract (i.e. that State does not get involved)

· Holmes extract early in casebook:  “contracts enhance liberty and this is why there is limited availability for literal enforcement”

· There is an argument that awarding compensatory damages is a form of coercion anyways

· Administrative costs

· underlying this rationale is notion that it will cost money (e.g. someone from Court to supervise) to ensure specific performance takes place; judges are judges and not engineers, architects, or doctors etc.; see Argyle case

· Pragmatic concerns, & integrity of law

· “we can’t actually perform the contract” e.g. can’t go back in time so might as well just give $

Availability of lit. enf. Overview of guidelines and presumptions

· Land: rebuttable presumption literal enforcement IS available

· A legacy of era and economy where land an important source of wealth and a legacy that still shapes law in this area and that land is unique in terms of physical characteristics (e.g. location) and it’s economic significance

· Argument against is that real estate purchases often just for investment (i.e. $) purposes =>subjective v. objective debate again

· Land inherently unique?

· Land linked to identity/personal development?

· Historical role of land in economic system?

· Kloepfer wholesale

· Domowicz v. orsa

· Semelhago (SCC) 

· Goods: strong presumption literal enforcement is NOT available

· Services K & employment: No spec. Perf. of employment ks, injunction may be possible, depending on circs

· Ks requiring supervision, presumption against lit enforcement

4.1. LAND MARKETS

Land: rebuttable presumption literal enforcement IS available

· Why?

· Land is inherently unique?

· Land linked to identity/ personal development?

· Historical role of land in  economic system?

· See Cases

· Kloepfer Wholesale

· Domowicz v. Orsa

· Semelhago

Literal enforcement remedies: overview of materials

· Look at cases as illustrations of judicial approaches to remedy

· Land – change over time in jj approach

· Franchise/ long term requirements K: perhaps greater willingness to grant  literal enforcement (injunctions) Why? Look at some characteristics of these Ks

· Contrast traditional approach in Bronx and Argyll

Land Cases

· Kloepfer 1952, spP routine remedy for breach of land k (almost the rule). 

· Orsa 1993 Rebuttable presumption in favour of sp P for land sale k. Onus?

· Semelhago 1996 “spP should not be granted as a matter of course absent evidence property is unique to the extent that its substitute wd not be readily available”, para 22.

Semelhago

· 1) Remedy of "damages in lieu of specific performance", s.99 Courts of Justice Act.

· 2) Interaction between (anticipatory) repudiation and literal enforcement remedies – in relation to when to assess damages in lieu

Literal Enforcement/Equitable Remedies II:  20041026

Land Cases

· specific performance is routine for land cases; used to be pretty much a rule

· land is unique, consider how some people identify with their car; see notes from previous class

Kloepfer Wholesale Hardware and Automotive Co. v. Roy [1952] 2 S.C.R. 465

· Kloepfer 1952, spP (specific performance) routine remedy for breach of land k (almost the rule). 

· this is a good illustration of the traditional rule; court doesn’t question uniqueness of land or that specific performance is normal remedy even though this land is just a commercial transaction {does tendency to award spP for land benefit real estate investors??}

· seller says before date that won’t perform and buyer says “oh yes you will” and buyer procures a declaration from court that contract is valid

· in Roth and Taysen, the writ marked the breach point, i.e. in this case could be perceived as acceptance of repudiation

· buyer is worried seller will sell to someone else before Jan 29

· Court says:  buyer has no other option in this case.  Overarching principle is what is fair.   Given that buyer wants contract to continue, it would be unfair to treat writ (interim injunction) as end of contract

· Interim injunction stands so that seller cannot sell elsewhere before Jan 29

· The bringing of a legal action does not necessarily/automatically end the contract

· Louise asks a question re: if seller falls into hardship and wants to keep house.  Answer:  because specific performance is often available, seller will have to pay a premium to settle

Domowicz v. Orsa Investments Ltd 15 O.R. (3d) 661

· Orsa 1993 Rebuttable presumption in favour of sp P for land sale k. Onus?

· Presumption in favour of NBP, but BP can rebut the presumption

· it is up to the buyer to show that damages would be inadequate; thus, a relaxation of the strict rule

· judge treats compensatory damages as primary breach for ALL contracts; it’s not that there is a specific rule for land, there is only a presumption that damages are inadequate

· judge makes extensive use of policy arguments and economic analysis; judge believes that if you want there to be enough space for efficient breach, there must be room for compensatory damages; such arguments are “an important part of your equipment as a lawyer”

Semelhago v. Paramadevan [1996] 2 S.C.R. 415 (S.C.C.)

· Semelhago 1996 “spP should not be granted as a matter of course absent evidence property is unique to the extent that its substitute wd not be readily available”, para 22.

· thus there is not even a presumption; NBP must show damages are inadequate

Semelhago

· 1) Remedy of "damages in lieu of specific performance", s.99 Courts of Justice Act.

· NOT the same as compensatory damages; whereas compensatory damages are a right, damages in lieu are intended instead to express the same response as specific performance in a situation where legally it is impossible for specific performance (replication of performance rather than consolation for non-performance); damages in lieu are only available on a discretionary basis {but compensatory damages are supposed to restitution in integrum anyway!!! No?}

· E.g. psychological damages would be more likely to be included in damages in lieu than in compensatory damages {think of Ruxley and his swimming pool}

· 2) Interaction between (anticipatory) repudiation and literal enforcement remedies – in relation to when to assess damages in lieu

· this can be compared with discussion in Kloepfer; question is when do we assess damages: normally for compensatory (i.e. Dorval was abnormal) it’s reasonable for NBP to find substitute around time of breach

· Court says:  the interests that we protect by specific performance are usually unique therefore not possible for buyer to just go out and buy a substitute.  We shouldn’t expect that buyer can easily find substitute and no need to create incentive for buyer to quickly find substitute therefore we don’t apply the breach date rule.  So when should we assess?  Ideally it is the date of judgment but let’s take it as date of trial

· Williams:  “here we run into an analysis with a few problems.” See para 15-16; what he’s saying is (see White & Carter) contract remains fully alive even if beyond date of performance

· Williams:  “he’s [judge] taken the anticipatory and just ran with it…if buyer doesn’t accept breach contract gets revived”
· Seller breaches.  By time of trial, value of both properties has increased significantly.  Buyer is claiming for increase in value.  Court awards increase in value without accounting for other property.  Sopinka:  because buyer’s damages are assessed at date of trial and because we’re only interested in value of new property, buyer gets damages in lieu without any accounting for other property.  That’s what is anomalous
3) Specific Performance should no longer be treated as normal remedy for breach of contract see para 22 on vol. 1 p. 285

- burden on NBP to show why should get specific performance; NBP should not assume it is available

4.2. GOODS AND COMMODITIES

Goods: strong presumption literal enforcement is NOT available

· Why?

· Availability of substitutes => adequacy of dams

· notion that there are plenty of buyers and sellers; characteristics/uniqueness of the goods is an important consideration 

· Cases

· Falcke v. Gray

· Sky Petroleum

· Bronx Engineering

Falcke v. Gray (1859) 4 Drew 651

Falcke v. Gray, 

· illustrates :- 

· a) specific performance is presumptively available for contracts involving unique goods but not otherwise. 

· b) unfairness and bad behaviour on the part of the NBP may defeat the NBP's claim to the remedy of specific performance. 

· Holding: Specific performance of K for unique goods may be denied when there is a hard bargain and the NBP has taken advantage of the BP’s ignorance of the value of the goods.

· although spP not granted, goods passed test for literal enforcement but spP denied due to “unclean hands” i.e. foul play; not just that it’s a hard bargain/bad price but that there is deceptive behaviour by NBP and it is the combination that defeated the claim for spP

· i.e. even if meet qualifying test, discretionary factors must be considered (unclean hands, lack of mutuality etc.)

· NBP took advantage of the seller’s ignorance

Sky Petroleum v. V.I.P. Petroleum Ltd [1974] 1 W.L.R. 576

Long-term k: Sky Petroleum

· Interim injunction in substance requiring specific performance of commodity K

· Market conditions extraordinary

· Impact of injunction on bargaining power of parties 

· Create incentives for negotiation when unexpected disruption to long term relationship.

· here we see the opposite; in Falk and Grey there are unique jars; gasoline is a standard commodity however the timing of contract is interesting

· OPEC crisis plays into this; effects were more severe in UK than in Canada

· Gas station knows that, if contract terminated, cannot find anywhere else; supplier wants to get out of contract due to large change in costs

· Court was prepared to give an interim injunction

· Supplier says buyer’s breach entitles it to avoid contract immediately; buyer (station) seeks injunction in the interim before case decided otherwise would go out of business

· Court says well normally damages are adequate but don’t fit this case due to OPEC crisis circumstances therefore literal enforcement available

· Thus, Courts will look to market context to see if commodity should be treated as unique for purpose of awarding an injunction

Societe  des Industries Metallurgiques S.A. v. The Bronx Engineering Co. Ltd. [1975] 1 Lloyds Law Reports 465 (C.A.)

Bronx

· Goods not unique: could get replacement even if took 12 months

· Fact that damages might be substantial and difficult to quantify did not make damages inadequate

· machinery tailored to particular needs of buyer and goods take long time to produce; seller find a second buyer for goods and first buyer seeks injunction in protest

· Court held injunction not appropriate; that compensatory damages are sufficient; court said characteristics of goods are quantifiable

· Court applying a brightline test:  “is subject matter of contract replaceable?  Damages being substantial does not make compensatory damages inadequate

Schwartz, The Case for Specific Performance 

Schwartz, Case for Specific Performance
· where there are reasons to believe that market prices don’t provide sufficient information of value of subject matter then specific performance should be available

· where we cannot be confident that price of contract reflects value that NBP places on the contract then literal enforcement should be available

· e.g. Toni Williams has date to play tennis with Serena Williams and Serena pulls out at last minute.  Economist says what about playing with Venus?  What about conversation with Toni Morrison?

· Thus it’s not that there isn’t a substitute, the problem is that there isn’t much information in market about what the substitutes are

· Where the information is not easily available (court likely to make errors in assessing compensatory damages) because it is held in person’s head, to save error costs, we should just award literal enforcement because lit enforcement economizes on information problem

· Schwartz argues that specific performance should be routine remedy for breach because compensatory tends to undercompensate and because transaction costs are no higher AND we will be confident that BP has paid true price of breach

· if buyer is being ridiculous in amount demanded to settle, then seller will just go get another widget and will sell to both buyer 1 and buyer 2 if market operating normally.  Thus buyer normally cannot ask for ridiculous amount of money {what if good is unique?}
· Court’s calculation of compensatory damages typically underestimates inconvenience costs and even consequential losses

· Matthew says something about insuring against risk at start of contract

4.3. SERVICES

Services K & employment: No spP of employment ks, inj may be poss, depending on circs

· Why?

· Coercion

· Supervision problems

· Possible lack of mutuality

· Cases on services

· Yule Inc.

· Kelly's Stereo Mart

Yule Inc. v. Atlantic Pizza Delight Franchise (1968) Ltd. et al. (1977) 17 O.R. (2d) 505

Yule (service and supervision case)

· Potential loss of exclusive right to sell franchises in Ontario

· Transaction specific investment

· Lost reputation 

· Interlocutory injunction granted

· Discussion of relationship of personal service and franchise Ks

·  Inferring the negative from the positive so that not specifically enforcing the contract

· plaintiff is seeking positive covenant; Court grants negative (illustrates Cory J’s belief in max. judicial discretion to effectively re-read contract)

Yule approach to injunction

· Ask: Is it just in all the circumstances to confine to remedy of damages?

· Show that claim is not frivolous

· Look at: 

· Irreparable harm ie damages inadequate?

· Balance of convenience and the effect of injunction on both parties

· Treat injunction as a flexible and discretionary  remedy.

· franchise wants to terminate and Yule wants to prevent termination because he has sunk many resources into it

· Court initially says there’s a problem because there are elements of personal service and we typically don’t force people to work together if they don’t like each other BUT this is not specific performance, it is an injunction

· Case is interesting because it illustrates irreparable harm test for injunction; is it equitable to confine remedy to damages?  If not, we have basis to discuss an injunction (this applies to any kind of injunction)

· Questions to ask before awarding even an interim injunction?  Is the claim plausible (i.e. not frivolous)?  Suppose we don’t grant injunction and Mr. Yule was correct; would damages be adequate for his losses?  Court also looks at balance of convenience and how disruptive injunction would be to both parties

· Cory J argues for maximum judicial discretion when it comes to injunctions to protect basis and essential rights

Ks requiring supervision, presumption against lit enf

· Why?

· Administrative costs?

· Court says doesn’t want to bother supervising specific performance.  However we must recall that specific performance just raises settlement price

Kelly s Stereo Mart (Atlantic) Ltd. v. Schneider Enterprises Ltd [1986] N.S.J no. 22

Co-operative Insurance Society Ltd. v. Argyll Stores [1997] 3 All E.R. 297 (H.L)

· CIS v Argyll

Argyll

· Useful discussion of supervision issues in sp p

· Distinction between achieving a result and carrying on an activity

· Concern about unjust enrichment of plaintiff

· “Yoking parties together in a hostile relationship”.

· store in mall not making money and wants to pull out of lease.  

· Court:  we’re concerned about use of judicial time in cases of repeated applications and repeated disputes.  Not a useful use of a scarce resource.  When it comes to supervision issues, we should distinguish between contract for result and contract for activity (process)

· Contract based on end result is more easily supervised.  However, Courts should generally not be involved in micromanagement of running a business.  

· Case has nice discussion of policy issues

5. “PRIVATE” CONTROL OF REMEDY AND RISK

This section of the course focuses on contractual techniques that parties may plan into their contracts to control the damages that are payable on breach. We shall be studying three main techniques. 

5.1. LIQUIDATED DAMAGES AND PENALTY CLAUSES (I: 321-359)

The first technique (liquidated damages and penalty clauses) takes the form of a contractual provision that states how much damages will be payable on breach.  The question that is often litigated is whether the estimated sum of money is too high, in which case a judge may strike out the clause as a penalty.

Sweet, Liquidated Damages in California, 
Beale and Dugdale, Contracts Between Businessmen,

Introduction to planned remedies: liquidated damages:  20041029
Introduction

· Rationales for these provisions—why do people put them in contracts

· Rationales and techniques for regulating these clauses—why courts control them

· if Courts determine that clause is valid, THEN it is a substitute for all other remedies and mitigation, for instance, does not apply

· Ramsay uses video rental late fee as an example

· Party in breach could say it is a penalty rather than a liquidated damage clause and so we will look at whether a clause is regarding liquidated damages or whether it penalizes

Liquidated damage clause

· A liquidated damages clause is a contract term by which the parties agree that a sum of money is payable on breach of contract. Where enforceable, the liquidated damages clause is a substitute for all other remedies. Doctrines such as mitigation are inapplicable to a valid liquidated damages clause

Why do contractors use liquidated damage clauses?

· Reduce uncertainty, risk;  Minimize litigation risks;  Predict consequences of breach

· Create incentives to perform by focusing attention on consequences of breach

· reduces litigation risks by limiting irrationality and unpredictability; Ramsay refers to unpredictability of Reid LJ as an example

· it’s often uncertain what is foreseeable; consider Victoria laundry
· creating incentives e.g. if a party is not going to deliver on time, BP might bank on matter not going to litigation

· question becomes:  why should the Courts control them?  Shouldn’t parties be completely free to set terms?

Rationales for judicial regulation of ld clauses

· Inequality of bargaining power/oppression; Clause could result in prohibiting efficient breach

· Bounded rationality

·   i.e. limits to ability to process information and we also may systematically miscalculate risks; intended to be contrasted with a ‘strong rational actor’ model where parties can accurately calculate costs

· Evan asks does bounded rationality not apply to both BP and NBP and thus cancels out.  Ramsay answers:  ____

· Heuristics:  shortcuts used to assess risks and be overly optimistic

· Conflict btw planning and impulsive:  e.g. planning to awaken at 6:30 and then hitting snooze..
· Parties tend to focus on performance and not breach when they are writing contract and so they might not think through ld clause

· Even if parties do think about it, it’s difficult to work out all of the possible permutations (e.g. 1 day late?  9 days late?  180 days late?)

· Court:  “we’re not really interfering with party autonomy because they haven’t fully thought it out”

· There is an argument that Court should not interfere because parties should learn from their mistakes.  Eisenberg’s response is that parties generally don’t learn from their mistakes

· Shouldn’t lawyers de-bias the contract?  However, many contracts are made without lawyers.

· Paternalism:  Court should protect people against their own mistakes.  Related to bounded rationality.  Relates to Clark case. 

· Public interest in remedies for breach:  parties can set own terms but, if you come before a court, that’s a public institution and we may subject your agreement to public values e.g. parties cannot establish a private criminal law

Penalty doctrine 

· “a payment of money..in terrorem” to be distinguished from a valid ld clause “ a genuine covenanted pre-estimate of loss” (from Dunlop case)

· invented prior to general doctrine of unconscionability

· Court is to make distinction between a ld clause and a penalty.  Traditional formula used is “genuine pre-estimate” rather than “payment in terrorem”

Dunlop Pneumatic Tyre Company, Limited v. New Garage and Motor Company, Limited [1915] A.C. 847 (HL)

Dunlop v. New Garage 1915

· Agreed damage clause of 5l for breach of price maintenance agreement and other terms of distribution agreement

·  Dunlop brings action against price discounter 

· Claim that the clause is a penalty

· such clauses now illegal under s. 61 of competition act (?)

· p. 329:  many other terms too

· injunction granted against third party not to resell

· Dunlop said difficult to assess damages on distribution system (i.e. other dealers)

· Decision:  HL upholds the clause

Dunedin guidelines in Dunlop

· Whether term penalty issue of construction to be judged at the time of entering the contract not time of breach.

· Parties’ language not conclusive 

· whether party uses term “LD” or “penalty” does not necessarily matter

Guidelines

· If  sum stipulated is unconscionable when compared with greatest loss that could conceivably be proved to flow from breach {the breach or a breach?}

· If non-payment of money and sum is more than owed

· Rebuttable presumption of penalty if single sum payable for several events which have different consequences (serious, trivial)

· E.g. one of cases cited in Dunlop involves LD clause of 3 GBP per ton of manure AND straw.  Found that very significant difference between selling of manure and selling of straw thus found to be a penalty  

· Inability to predict precise consequences of breach does not make clause penal

Application to facts

· Indirect damage from loss to distribution network difficult to predict.  Reasonable to use ld clause provided not extravagant

· One sum payable for different events (e.g. exporting etc.) Dunedin concludes that indirect damage might be similar.

· BP in Dunlop argued that same penalty for different events is sketchy but Dunedin shuts them down

· Notes that where one sum payable for different breaches test is to look at “the weakest link”
Planned Remedies:

“Agreed” damages -- Liquidated damages/ penalties

Advance payments – forfeiture

Intro to exclusion and Limitation clauses:  20041102

· in these cases we see Court playing different role than we’ve seen to date in this class i.e. they are supervising the terms parties have agreed upon

· conflict is between freedom of contract AND concern about unfairness

· second type of remedy we’ll look at is where advance payment (e.g. deposit) is made and forfeiture (common in real estate contracts)

· exclusion/limitation:  NBP does not get remedy that normally available in common law

· Williams asks:  why will Court not hear complaints from underpaid employees but worried about unequal bargaining power in some contracts?

· Dunlop is comparable to Anglia

Rationales for judicial regulation of agreed damages clauses

· Inequality of bargaining power (IBP) / oppression

· Bounded rationality

· Paternalism

· Public interest in remedies for breach

H.F. Clarke Limited v. Thermidaire Corporation Limited [1976] 1 S.C.R. 319 (SCC)

Clarke v. Thermidaire, SCC 1974

· Agreed damages clause is unenforceable b/c penal

· penalty jurisdiction = dispensing power  based on fairness & reasonableness NOT  on Inequality of Bargaining Power  (IBP)

· Hindsight approach to assessment of penalty

· SCC takes very interventionist approach (?)

· why such clauses?  Many intangibles that are difficult to quantify post-facto AND deterrent effect (though this opens door to punishment, thus interfering with efficient breach)

· this case is different from Dunlop in terms of way damages calculated because done by formula rather than fixed sum

· Williams:  “it’s interesting that Laskin describes as penal because both parties are large”

· Laskin:  courts have dispensing power to do away with remedial sums when they are out of line with normal remedy => huge inroad on freedom of contract

· Laskin uses hindsight approach (comparing actual losses at end of three years at time of breach) rather than foresight approach

· Consider this case in relation to Eisenberg’s article re: limits of cognition (e.g. over-optimism)

· Eisenberg says foresight approach doesn’t make sense because usually isn’t a matter of bargaining inequality but matter that we don’t think these “secondary” clauses through, thus amount should be considered wrt breach and not what parties contemplated

· If we take hindsight approach, we can be fairly confident that if there is a large discrepancy that it points to limits of cognition (is this William’s opinion? Laskin’s?  Eisenberg’s?)

· Williams:  Laskin’s approach is not paternalistic as much as it is about bounds of cognition (i.e. it’s the way we all think)

· Evan asks about how bounded rationality affects both parties and that Court should not intervene.  Williams:  “it’s not so much about unfairness as it is about correcting inaccuracy”

· Williams as per her doctoral work:  “parties don’t necessarily use exclusion clause for ultimate calculation of damages but often as just a starting point”

· Blair asks whether nature of breach (e.g. how deliberate it was) makes a difference to the courts.  Williams:  foresight approach wouldn’t, but in hindsight approach it “creeps in surreptitiously”
Elsley v. J.G. Collins Insurance Agencies Ltd. [1978] 2 S.C.R. 916 (SCC)

Elsley v. J.G. Collins, SCC 1978

· Cts' penalty jurisdiction is a ‘blatant interference with freedom of contract'

· No oppression = no penalty

· relationship bet/ injunction and liquidated damages

· both Elsley and Thermidaire stand as precedent; SCC makes no attempt to overrule Thermidaire in Elsley

· Williams:  “judgment could not be more different than Thermidaire”

· Dickson:  “the only claim to exercise ‘dispensing power of courts’ is when there is oppression”

· Williams mentions that NBP occasionally wants clause to be struck down as penal if it provides for less damages than common law, potentially arguing that sum stipulated covers many different types of breaches

· Dickson:  “we know there’s no oppression here because BP is not upset with the clause”

· {are there larger, societal factors at work in shift from Laskin to Dickson view?}

· consider context that breach is not one-time but is continuous where there is a non-competition clause => injunction might be appropriate

· Dickson (p. 348?): “you can’t claim more than stipulated amount” (only where NBP is claiming clause is penal?)

 Philips Hong Kong Ltd. v. Hong Kong (Attorney General) [1993] PC 286

Philips v. Hong Kong JCPC 1993

· Prefers Elsley approach to  Thermidaire approach, ie., penalty jurisdiction centres on IBP (inequality of bargaining power)

· Key: is sum 'extravagant' compared  to range of losses predicted @ time of  contract?

· Court not impressed by ingenious arguments based on hypotheticals

· If sum is genuine pre-estimate of loss it shd stand

· Restates Dunlop principle and directs courts not to strain to find penalties

· JCPC:  judicial intervention only in cases of oppression

M. Eisenberg,  The Limits of Cognition and the Limits of Contract 

5.2. FORFEITURE (I: 359-366)

Forfeiture & its consqs

· BP who has made advance payment in form of forfeitable deposit or installment:

· loses advance payment

· Does not get or keep goods, land or service

· May be liable for additional compensatory damages, eg for consequential losses

· Compare advance payment in form of non-forfeitable installment:

· BP may recover the installments, but will be liable for damages (counter-claim)

· forfeiture clauses common in real estate and e.g. travel packages?

· Court has established default rules

· Distinction is made between installments (recoverable by BP, subject to costs of finding another buyer etc.) and deposit (unrecoverable)

Howe v. Smith (1884) 27 Ch. D. 89

Interpreting K terms about advance payments, Howe v. Smith
· Parties may intend and K may provide for advance payment to serve as BOTH a deposit and an installment. Default rule = 

· $ = forfeited if buyer breaches

· $ = part payment if buyer does not breach, 

· ie., where the contract goes ahead, the advance payment should be seen as an installment of the contract price, and not as a separate “earnest” (guarantee) of performance.

· Williams gives example of Portugal “prasada” vacation and stipulations and deadlines of when payment forfeited or returned

· Williams:  “here we see forfeiture as creating incentive to perform and Courts see this as reason to respect forfeiture clause regardless of proportionality to loss; how does this relate to limits of cognition?  Would Eisenberg say should be scrutinized in same way as LD/penalty clauses? (see p. 357 ‘such a deposit is less likely to involve cognitional problems…’)”

· Eisenberg is not saying to never scrutinize deposits

Should courts worry about forfeiture?

· No

· Freedom of contract

· Certainty of k

· Don't rescue parties from bad bargains

· Yes

· Potential unfairness

· Penal effects

· May deter efficient breach

Stockloser v. Johnson, [1954] Q.B. 476

Law’s responses to forfeiture

· Traditional common law - No relief against forfeiture

· Traditional equity – courts have discretion to extend time for payment, but no other relief possible.

· Stockloser v. Johnson: Denning LJ for majority, Equitable relief agst forfeiture available, ie., may order that the money be repaid (subject to NBP’s rt to damages) if: 

· Forfeiture clause is penal in nature AND

· Unconscionable for payee to retain $

· these two may seem similar;  See p. 363 for criteria

· penal judged at time of formation; unconscionability judged at time of breach and wrt circumstances of breach (Court here appears to follow Eisenberg)

· S. 98 Courts of Justice Act (Ontario): Act may grant relief agst forfeiture on such terms as to compensation or otherwise as are considered just

s.98 Courts of Justice Act

5.3. LIMITATION AND EXCLUSION CLAUSES (I: 366-400)

Exclusion and limitation clauses are contractual provisions (terms) that limit the damages payable to less than a court would order or deny liability for damages. The question that is often litigated is whether these private terms should override the normal rules for damages. 

Note: A Brief Introduction to Exclusion/Exemption and Limitation Clauses

Exclusion and limitation clauses


· What are exclusion / exemption / limitation clauses?

· Exclusion and exemption are synonymous

· What are the problems with these clauses?

· typical complaint is from NBP objecting that clause denies remedy or limits compensation to well below NBP’s loss

· in many cases, purpose/effect of clause is that the action that would be “breach” without clause is justified as full performance of contract (i.e. not a real breach)

· there is no breach because I never had a duty to do it in the first place

· e.g. “holiday provider reserves right to change itinerary etc…”

· Williams:  you’ve probably never made a contract without this type of clause

· Idea that they’re unfair relates to idea that they subvert consumer’s expectations from the contract (e.g. consumer expects ski resort to take safety precautions)

· We worry about them more so in sfks that are virtually non-negotiable

· How does contract law respond to the problems?

· Sometimes Court excludes the exclusion clause from the contract

Definition of exclusion / limitation clauses

· Contract term in which BP denies, excludes, or restricts NBP’s normal remedy for breach of K.

· Attempt to control liability for economic and physical losses from breach of contract.

· These clauses (terms) may … 

· Exclude K duty (BP claims “no remedy because I did not breach any contractual duty or obligation”

· Exclude K remedy (BP claims that although it did breach the contract, the contract does not give the NBP a remedy for the breach)

· Limit K remedy (BP claims that NBP id not entitled to its normal common law remedy for breach because the contract limits the remedy in some way.

Exclusion clause example

· (at this point Williams refers to an actual clause re: megacomputer biz MCB)

· some clauses say “yeah, it should work, but you can’t reject it.  We might try to repair it for you”

· some clauses say “even if you tell us specifically what you need it for (second part of Hadley v. Baxendale), we are not liable”

Examples

· Airline tickets, Dry-cleaning, Consumer & commercial sales, Skiing, Fitness studios, couriers, Package holidays, Car rental etc, Software licenses
· Tareq asks why retailers put exclusion clauses in contract when they’re trumped by statute.  Williams:  generic template contract in case not bought as a consumer good

· Williams discusses loss-bearing between one consumer and store passing loss off to all consumers through rising prices (but stores compete on cost and are thus unwilling to do this)

· Louise asks if Consumer SGA is a regulatory offence.  Williams:  not really, and that’s a problem sometimes

Strategies for controlling exclusion clauses

· Find that: Clause is not part of k:- not incorporated into the contract

· {We’ll come back to this later}

· Decide that: when the K is properly interpreted (construed) the clause does not cover the breach (construction)

· This happens in Purolator, where Court said “delay” is not a loss, damage, or injury (contract read narrowly against person seeking to rely on it)

· Doctrine of fundamental breach as a rule of law 

· When you have a breach that’s really bad, the breaching party cannot rely on exclusion clause no matter what clause says

· Doctrine of unconscionability.

· Statutory invalidity,  

Clause is not part of k:- not "incorporated"

· Signature rule – bound by signature, L’Estrange v. Graucob

· Limited exceptions: fraud misrepresentation

· Exception based on circs: onerous term signed in a hurried manner  Tilden

· if someone had signed, they were bound to all terms including any exclusion clauses.  Must then ask:  whether signer knew what s/he was doing 

· following Tilden, if rental company takes steps to bring exclusion clauses to your attention, then you are bound to the contract

· Unsigned K: reasonable notice

· Test:  Person seeking to rely on clause must have taken reasonable steps to bring them to the other party’s attention when the k was made

· Airlines

· Click-wrap & shrink-wrap: 

Clause does not apply to breach ‘construction’ -- Examples

· Contra proferentem

· Ambiguity

· Hostility to exclusion of liability for negligence

· Require 'clear words'

· If negligence = ONLY possible basis for liability, general excl cl may be held to cover it

· If negligence =/ ONLY possible basis for liability, general exclusion clause does not normally apply to negligence

· what should buyer reasonably expect of goods?  Now does exclusion clause breach that?  Courts then read exclusion clause very narrowly (contra proferentem) {isn’t it read this way anyway?}

· example of the Horton v. Trafalgar Insurance case with 6 people in a 5-seater car (passengers does not equal load):  Court first defines contract as if exclusion clause does not exist; then looks at whether contract breached; THEN Court looks at exclusion clause and reads it narrowly

Karsales (Harrow) Ltd. v. Wallis [1956] 1 W.L.R. 936 (CA)

Limits of construction as control strategy & rise of fundamental breach

· Judges interpret (construe) clauses restrictively

· Drafters write more precise clauses - attempt to judge-proof clauses; result is that contracts become longer and harder for parties to read through

· Development of doctrine of 'fundamental breach‘, 

· Fundamental breach as a substantive rule of law, see Karsales (p. 375) compare Wilson J. in Hunter v. Syncrude
· Fundamental breach as a rule of construction, see Dickson J., in Hunter  v. Syncrude

· Integrate into general principle of unconscionability

· court’s reluctance to allow BP to shelter behind exclusion clause when it goes to heart of contract, i.e. doesn’t matter if remedy for breach was specifically included in exclusion clause

· Denning takes rule of construction and turns it into substantive doctrine

· Vol 1 p. 377:  “notwithstanding…they do not avail him when he is guilty of a breach which goes to the root of the contract…cannot rely on exemption clause”

· HL said doctrine stupid, but since Denning on Court of Appeal and not HL, he gave HL headaches

Hunter Engineering Co. Inc. v. Syncrude Canada (1989) 1 S.C.R. 426 (SCC)

Hunter v Syncrude 1989 SCC

· 2 contracts concerning supply of gearboxes for work on the Alberta tar sands. 12 month limited warranty in both contracts (cl8) --  gearboxes fail after about 14 months. Allis-Chalmers excludes implied conditions under S of Goods Act. Hunter forgets (?) to exclude the statutory conditions (!) Action under Sale of Goods Act conditions (s. 15). 

· Gearboxes with expected life of 10 years which fail after 14 months not fit for purpose

· only way to make Allis-Chalmers liable is to determine Hunter exclusion clause does not apply (do not need to worry much about the transactions)

· SCC split 2-2 and McIntyre (fifth judge) sits on fence, thus both Dickson and Wilson’s approach come up in Courts even today

Hunter v. Syncrude: Dickson CJ

· Discard the doctrine of fundamental breach Why?

· Don’t mess with parties’ decisions about risk allocation ( promote certainty & K planning

· Difficult – read impossible – to apply coherently. When is a breach fundamental? I.e. exclusion clause is part of what defines obligations under contract; artificial not to look at contract holistically

· Better to deal with unfairness directly, using  unconscionability principles {what would Dickson have said in Karsales case?}

· Where there’s a difference in barg. Power and an unfair term {as at time of signing or at time of breach?}, then unconscionability may apply

Wilson 

· Retain fundamental breach as a residual power to refuse to enforce an exclusion clause if in the light of  a fundamental breach it would not be fair or reasonable to uphold the exclusion clause

·  Decide whether to enforce in light of the consequences of breach (reminiscent of Laskin J in Thermidaire)

· Is Wilson resurrecting the rule of law approach?

· Wilson doesn’t like unconscionability because it is restricted to where there is unequal bargaining power

Differences between unconscionability and fb

· unconscionability decided at  time of entering the contract, fb look at time of breach: 

· unconscionability  requires  inequality of bargaining power (ibp), fb does not: 

· fb limited in application  to exclusion /limitation clauses, unconscionability may potentially apply to any ‘harsh’ term, where ibp (ineq of barg power) exists.

Unconscionability  

·  Inequality of bargaining power + unfair term. Cross reference to vol 2.

· What concerns inform thinking about inequality of bargaining power

· Ideas of information failure (unfair surprise, small print ) “rational ignorance”

· Distributive motives… “weak v strong” 

· Paternalism

Statutory Responses to exclusion clauses: Consumer Protection I

· Sale of Goods Act inserts into every contract of sale implied conditions that goods must:

· comply with description (eg advertising)

· Be “merchantable” – not defective

· Be fit for the purpose when B makes purpose known and relies on S’s skill or judgement and S ordinarily sells such goods. 

· SGA ss.13-15, RW Vol I, p.91

· a computer that breaks down after six months subverts the consumer’s reasonable expectation

· SGA applies to both consumer and commercial contracts but can be excluded in commercial contracts if parties agree

Statutory Responses to exclusion clauses: Consumer Protection II

· Consumer Protection legislation renders any attempt to exclude, disclaim or limit the SGA implied conditions ineffective against a consumer (Consumer Protection Act RSO 1990 s.34(2)

Statutory Responses to exclusion clauses: Consumer Protection II

· Consumer Protection Act SO, 2002, c.30 s.9 Attempts to extend to consumer leases and services equivalent protections. 

· 9(1) deems supplier to warrant services “of a reasonably acceptable quality”

· 9(2) deems goods supplied under leases to be subject to SGA implied conditions.

· Cannot “negate or vary” any SGA implied condition or warranty or CPA deemed condition or warranty – any attempt to do so is void. (s.9(3)) RW Vol I, p.94.

· Consumer Protection Act does not apply to small business owners {Williams is doing research to the effect that they should be covered}

· These terms apply to direct sale (i.e. seller); manufacturer’s warranty is seller’s attempt to pass the buck; law is clear that consumer has rights against the retailer

· Cory’s weekend adventures trying to get computer fixed:  retailer says it needs to be sent to manufacturer and could take 3 weeks.  Williams:  it’s the retailer’s problem

· Consumer Protection Act does not impose a time limit on recovery (?)

· Buying a good on a credit card doubles one’s warranty?!?!
· {are we sure the Act is in force?}
Part II Enforceability


At this point of the course our focus shifts from remedies for breach of contract to arguments that may be raised in an action for breach of contract. These arguments take two basic forms, although they may be expressed in a range of doctrines and principles. 

One response (defence)  to an action for breach of contract is the argument that the defendant cannot be liable for breach because there is no contract. This type of argument draws on (formation) doctrines that have been developed to determine whether an enforceable contractual obligation was created: offer & acceptance, consideration, promissory estoppel and, in family situations, the doctrine of "intention to create legal relations". At first sight, it may seem odd to think of formation doctrines in the context of arguments about breach of contract. But remember that people involved in contracting (just about everyone) have little interest in litigating the question of whether a contract exists. The only rational reason to go to court is to seek a remedy. Thus rules of contract formation emerge from disputes about the availability of a remedy for breach. The broader question at stake in the formation doctrines is "which promises is the state prepared to enforce?" As we answer this question, we will be revisiting the ideas with which we began the course: the protection of expectation, reliance and restitution interests. 

A second response (defence) to an action for breach of contract is the argument that the contract should not be enforced as it stands because it is unfair. We have already met examples of this response in our study of agreed damages clauses and exemption / exclusion clauses. The materials on misrepresentation, standard form contracts, unconscionability and guarantees offer an opportunity to review the types of claims about unfairness that contract law is prepared to entertain.

6. FREEDOM OF CONTRACT AND MARKET DISCRIMINATION (II: 1-25)

These materials illustrate the different meanings that may be attached to freedom of contract. The early cases demonstrate, in particular, a preference for the notion of "freedom from contract" over freedom to contract. As you can see from the materials this choice may have pernicious and exclusionary consequences. Consider the likely impact of the Human Rights Code in these situations.


Christie v. York Corporation [1940] S.C.R. 139 (SCC)

Market discrimination and the agreement (offer & acceptance) model of K:  20041110

Christie v York Corporation
· Majority: General principle ..complete freedom of commerce

· “Freedom from” K v  “freedom to” K: Court prefers freedom from--legally sanctioned race discrimination (collision of freedoms)

· Practice of tavern not “contrary to public order or good morals”

· Dissent in Christie: Quebec has taken complete control of sale of liquor …tavern owner merely has privilege to sell and not the right  to pick and choose to whom he/she sells

· When “state enters the field” doctrine of freedom of K has no place

· Williams:  dissent problematic argument because infers that politics have nothing to do with common law only with statute law

· NB. Dissent’s assumption that state has not entered the field in relation to private market? 

· Assumption that state not endorsing discrimination if it flows from a common law principle?

· maintenance of a particular social order and an unjust social order

· dissent in Rutgers case:  it’s not liberty v. equality, it’s about liberty v. liberty

· Christie sued both in tort and in contract

· Christie’s argument was that tavern made offer to general public; SCC disagreed.  Trial judge had allowed recovery citing breach of statutory duty

· Court’s argument was that it is the customer who first makes the offer

· Vol2 p. 1:  “general principle of law of Quebec is that of freedom of commerce…contrary to public order…

· {is there really a difference between freedom from and freedom to contract?}

· SCC majority:  it is not within our power to protect black folk

· Freedom to contract serves as a limit on freedom from contract and it is up to the Court to mark the boundary

Restrictive covenant Lake Huron cottage  1946
·   “any person wholly or partly of negro, Asiatic, coloured or Semetic [sic] blood, nor to any person less than four generations removed from that part of Europe lying south of latitude 55 and east of longitude 15 east. Relationship,however slight, to any class forbidden as aforesaid shall be deemed sufficient to prevent transfer to or occupancy by such person, it being the intention that the occupation …shall be restricted to persons of northern and western European descent, other than Jews”.

Franklin v. Evans (1924) 55 O.L.R. 349

Rogers v. Clarence Hotel [1940] 3 D.L.R. 583

Human Rights Code  R.S.O.  Chapter H.19

Grant v. Willcock (1991) 13 C.H.R.R. 6

Responses to market discrimination


· Human Rights Act

· Grant v Willcock s3 of Human Rights Act

· Human Rights Code places thus places limits on freedom from contract

· Williams:  “we find in this case a rare example of tribunal finding there was discrimination”

· Williams points out that it was fortunate that one of them was white; it would be much harder case (because harder to prove discrimination) if they had both been black

· We shouldn’t worry about peoples’ psyches.  We should worry about what they do.  Cites example of professors resisting use of gender neutral language

· Problem with Act is that it is so easy to mask the REAL reasons a decision is made; points for need to also educate people i.e. teach kids not to be racist; law may have a role in guiding people in what they should think rather than, in this case, Willcock would just try to be sneakier next time

· Earliest form of Human Rights Act was criminal legislation prohibiting signs prohibiting minorities e.g. ‘no jews allowed’

· Laskin in Bhadauria:  he wanted tribunal to develop expertise and so didn’t want to recognize tort that would encroach on tribunal’s turf

· Matthew asks re: asian restaurants only hiring asians.  Williams says it is possible to get exemptions from Code e.g. rape crisis centres only hiring women

· Louise asks about Charter s. 33 and s. 15.  Williams says Charter applies to relationship between individual and state and not to relationship between individuals

7. MODELS OF CONTRACT FORMATION 

Formation arguments in k cases

· Defences to action for breach of K

· Ie. If contract does not exist, then D cannot have committed a breach. 

· what kind of tests should Court use to see if contract formed?

· Ritual requirements tend to be too rigid and increase costs of creating contracts; you end up with need to make exceptions where contract was just poorly drafted etc.

· Some contracts DO have to be made in writing e.g. in certain real estate transactions

· General tests tend to be vague and abstract

· Law treats skeleton of contract formation as well established.  General tests prevalent.  Rests on notion of individual negotiations

· ‘battle of forms’

· Williams:  they’re all looking at same contract but seeing different things like 3 blind touching an elephant

· Different approaches reflect different conceptions of contract

· Contract as an agreement or product of negotiation (offer & acceptance)

· displaced earlier doctrine of consideration

· key questions to ask:  when did it happen?  Where did it happen?

· This is first of two main tests

· Contract as enforceable promise (consideration)

· a bargain for promise (something of value given)

· questions to ask:  is there a good reason to hold each other contractually bound? I.e. not torts, statutory, moral etc.

· this is second and final of main tests

Intention to create legal relations

· intention to create legal relations:  even if there’s offer and acceptance and consideration, there wasn’t a contract e.g. family relations

· Limited enforceability due to reliance (promissory estoppel)

· Promissory estoppel:  One party invited to rely on promise even where no consideration given; not full contractual rights but may get partial rights

7.1. THE AGREEMENT MODEL – OFFER AND ACCEPTANCE (II: 26-59)

Offer & Acceptance: When do k duties  arise?

· Focus on communications between parties. Classify communications as: 

· Invitations to treat: non-binding communications

· invitations to treat:  basically any communication that is not an offer or acceptance

· Offer: Potentially binding communication – if accepted

· whether it is an offer depends on the intentions of the parties and how it is viewed objectively

· must state certain terms unambiguously and indication of readiness to be bound without further negotiation

· Acceptance: communication (may be conduct) that ends ‘negotiations’ and signifies creation of binding contract.

Offer & acceptance

· Consent = basis of k obligations

· Consent represented by unconditional agreement on terms that define all important aspects of individuals’ relationship. 

· Elements of legally binding agreement = offer & acceptance

· Focus: at what point in communications, if any, do individuals reach unconditional, certain & final agreement?

· 3 types of communications: invitation to treat, offer & acceptance

Invitations to treat: non- contractual communications

· ITT = preliminary statements and inquiries that are not sufficiently certain and unconditional to count as an offer.

· Distinction betw offer & ITT depends on intention judged objectively ( how reasonable person would understand communication

· Offer states all essential terms (price, quantity etc) unambiguously and indicates readiness to be bound without further negotiation 

ITT, mass consumption and marketing

· marketing tools such as advertisements, flyers, store displays etc. = ITT 

· Why not offers? 

· Protect sellers against over-subscription?

· But could imply either “reasonable number” or “while quantities last”

· Williams:  since can easily fix by saying while quantitites last, oversubscription argument is somewhat scurious

· This relates to Christie v. York Corporation

· Stephanie asks re Jarvis and Swan tours:  Denning said brochure became part of the signed contract; ties in to bait-and-switch

· Maximise sellers’ freedom of contract

Invitations to treat: A defence of sellers’ freedom of contract

· “A more natural interpretation of the display of goods in a shop with a marked price upon them would be that the shopkeeper impliedly reserves to himself the right of selecting his customer. A shop is a place for bargaining, not for compulsory sales. Presumptively, the importance of the personality of the customer cannot be eliminated. If the display of such goods were an offer, then the shopkeeper might be forced to contract with his worst enemy, his greatest trade rival, a reeling drunkard, or a ragged and verminous tramp. That would be a result scarcely likely to be countenanced by the law. Even in a business like that of the innkeeper or the common carrier, where there is by law a duty to render services to such persons as may apply for them, the personal element is never entirely excluded. An innkeeper is not bound to accommodate a common prostitute, a railway company is not bound to find transport for one who is not in a fit condition for travel.” Winfield ‘Some aspects of Offer & Acceptance’

Invitations to treat: some consqs of sellers’ freedom of contract

· Market discrimination, 

· Insufficient accountability for marketing communications ( eg bait and switch, see Competition Act s.74.04(1) for regulation of bait & switch.

· facilitates discrimination by those who own things

Offer

· expression of willingness to contract on certain terms made with the express or implied intention that it will become binding as soon as it is accepted by the person to whom it is addressed. 

· Must be definite and certain in terms

· May be communicated by words or conduct

· e.g. if seller sends 10 widgets rather than 5 widgets requested, that could be taken as offer to sell all 10

· see the influenza remedy ball case

· May be addressed to specific individual or general

· May be revoked (withdrawn)  if  revocation is communicated before acceptance

· May set out the means of acceptance

Acceptance

· a final and unqualified expression of assent to the terms of an offer. 

· > simple expression of interest

· Must correspond precisely to terms of offer. 

· Acceptance by statement (usually a promise) creates a bilateral contract; acceptance by conduct usually => unilateral contract.

· e.g. W offers E $5 to walk to Niagara Falls.  By walking to Niagara Falls, E accepts by conduct.  She could also accept by agreeing to do so.  If E starts out on walking without agreeing, W can revoke offer up until E reaches Niagara Falls.

· Normal rule: acceptance must be communicated.

·  Silence does not constitute acceptance. 

· Why? Do not want to impose obligations w/out genuine consent; would be burdensome to have to respond to avoid K liability

· In a continuing relationship, acceptance may be inferred from conduct. 

· Corey asks about negative billing.  Williams says usually deals with modification of contract where other party has agreed to allow provider to make certain changes

Exceptions to normal rule of communication of acceptance

· Postal Rule, ie., postal acceptance takes effect when the letter of acceptance is posted (even if offeror never receives it). 

· Offeror chooses post – shd take risk of non-communication

· Protect offeree’s reliance

· Unilateral k, eg. Carlill – offeror may waive requirement of communication

· Offeror prevents communication 

· can be waived by terms of offer e.g. “don’t use mail; I need to hear from you”

Communication rules in action: Byrne v. Van Tienhoven (1880) 5 CPD 344

· 1 Oct. Defendant in UK offers to sell 1000 boxes tin plate. Sends offer to New York by mail.

· 08 Oct Defendant revokes offer by mail

· 11 Oct. NY Plaintiff receives offer

· 11 Oct, Plaintiff accepts by telegram 

· Confirms by letter on Oct 15th

· 20 Oct P receives Defendant’s revocation Plaintiff had already resold goods to 3rd party

· Ct held for plaintiff. K concluded 11th Oct.

· Protection of reliance despite lack of consensus ad idem

· i.e. revocation is effective once it is received, not when it is sent 

electronic communications

· an elec document presumed to be received when it enters a designated system (ISP) and is capable of being processed by the party.  If party did not say “send email” then is effective when party becomes aware of the information

· Corey asks re: liability of ISP.  Williams answers most ISPs would have exclusion clauses

Carlill v. Carbolic Smoke Ball Company  [1893] 1 Q.B. 256 (C.A.)

Carlill v. Carbolic Smoke Ball Co. 1893 CA

· Is the ad a serious promise / offer or an ITT ‘a mere puff’?

· How do the facts fit the traditional scheme of offer and acceptance?

· Was there consideration for the promise in the ad?

· Is the ad an offer? 

· $1000 deposit showed ad not mere puff, but an offer demonstrating a serious intention to pay. 

· The ad / communication was not too vague to count as an offer ( sufficient certainty to meet offer test

· What about communication of acceptance?

· Offeror dispensing with notification requirement. Acceptance = act (use of smoke ball)

· Is there consideration? 

· Bargained for benefit / detriment(using smoke ball at request of company, benefit to company increased sales

· Unilateral contract ( protect consumer’s reliance

· “while most ads are invitation to treat, the 1000 shows this is an offer”

· Williams says interesting that Court holds that using the product is consideration rather than mere buying being consideration (in this case, she did not purchase it, her husband did)

Dawson v. Helicopter Exploration Co. Ltd. [1955] 5 D.L.R. 404

Dawson v. Helicopter, SCC, 1955

· Illustrates Bilateral v. unilateral contracts – preference for the bilateral form in commercial dealings

· Facts: P negotiating with D for finance and transportation support to reach mineral deposits in which P had an interest. After exchanges of letters D does not go ahead with P, but investigates the claims anyway and then sells out its interest to another company. P sues for breach of contract. D defends claiming no contract.

· Decision turns on Cts interpretation of correspondence – 

· Leaves some details open, eg dates

· Lots of conditional statements (“if”)

· 3 interpretive options

· 1) No contract -- because they never reached final unconditional agreement on terms..

· 2) Offer of a unilateral contract with the intended acceptance being P taking D to the claims – no acceptance b4 withdrawal of offer

· 3) Bilateral contract – offer = March 5 letter, acceptance = April 12 letter.

· Ct interprets communications as bilateral contract… to achieve a goal:

· Rand J: "This interpretation … follows the tendency of courts to treat offers as calling for bilateral rather than unilateral action when the language can be fairly so construed, in order that the transaction shall have such business efficacy as both parties must have intended that at all events it should have".. 

· Holding: : An offer which contemplates further action by the offeror as well as action by the offeree may be interpreted as an offer of a bilateral contract and may be accepted by a promise to act. 

· Is this case really about good faith in negotiations?

· this isn’t just about private contract; it is about benefits to society of contracts

“Battle of the forms”

· Parties exchange communications, usually standard form contracts (sfks) eg., Tywood industry. Something goes wrong (alleged breach).

· The different communications have conflicting provisions about the problem.

· Eg., one SFK says nothing, the other has a planned remedy.

· Eg., each SFK adopts a different standard of performance, eg. Price variation clauses

· Eg., one SFK proposes ADR (alternative dispute resolution e.g. arbitration), the other says no ADR (Tywood industries)

·  “Subject to sellers conditions” v “subject to buyers conditions” how might courts respond?

· Approach 1:  Standard principle of k law = “Mirror image rule”

· Approach 2:  “Last past the post” – use offer, counter-offer, acceptance analysis. UK approach

· Agreement before exchange of forms

· Assume agreement but scrap conflicting terms and apply reasonable terms

· No contract: restitutionary remedy where unjust enrichment

· classical view is there is only a contract if the terms are mirrored perfectly between both parties; if there is no contract cannot sue under contract but might still be entitled to restitution

· last past post:  last communication signifies acceptance

 Tywood Industries Ltd. v. St. Anne-Nackawic Pulp & Paper Co. Ltd. (1979) 25 O.R. (2d) 89.

Tywood Industries 1979

· Test: ‘decide what each party to the k would reasonably conclude from the utterances, writings or conduct of the other’

· Ie., only include in the K those terms for which the ct has some confidence that the parties agreed

· Applied to this case ( seller wins (ie., no arbitration clause) 

· standard is:  what would reasonable person in position of parties think?

‘Battle of the forms’: UCC (U.S. Uniform Commercial Code)§2-207

· § 2-207. Additional Terms in Acceptance or Confirmation.

· (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

· (2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

· (a) the offer expressly limits acceptance to the terms of the offer; 

· (b) they materially alter it; or 

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

· ‘An amphibious tank designed for swamps sent to fight in the desert’ (White and Summers, 1995 p.6)

Remedies for failed negotiations

· Normal rules = no remedy

· No duty to contract

· Freedom of K

· EG. Christie etc

·  Law does not recognise “contract to make  contract” eg., Wallace JA dissenting J. in Empress Towers

· certainty

· deference to individ autonomy.

· in Empress, negotiations broke down and so usually no contractual remedy would be available for mere contract to make contract; however, Court recognizes duty to negotiate in good faith, a ‘contractual-type obligation’

· back in the day, good faith was not talked about in common law though it was in civil law

M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd.  [1999] 1 S.C.R. 619 (SCC).

Exception to no remedy for failed negotiations: MJB Enterprises SCC, 1999

Facts:  MJB submits bid to Province of Ontario.  Loses but turns out winning bid was lowest but non-compliant…

· Contract A analysis

· Invitation to bid= offer to consider bids for contract B

· Content of offer

· = selection process

· key terms

· promise (duty) to consider only conforming bids

· On true construction, privilege cl does not exclude promise (duty)

· privilege clause

· issue:  to what extent should Court impose contractual obligations on the tendering process?

· in this case it was taxpayers’ money and thus additional incentive to ensure fair tendering process

· Williams notes interplay between administrative law and contract law in this case

· SCC holds that there was a contract (even though a contract to make a contract)

· Offer is to consider bids; submission of bid is acceptance of contract A

· Implied term that only compliant bids would be accepted

· {Williams has a schematic displayed – do we get a copy?}

· exclusion clause interpreted narrowly by Court an example of constructive analysis

· Submission of bid = acceptance of offer

· consideration of non conforming bids = br of contract A

· compensatory damages for br Contract A

· measure?

· lost profits?

· Wasted expenditure?

· Court decides here that lost profits is appropriate; Corey points out damages for Contract A are profits for Contract B; Williams not even sure they should have received wasted expenditure considering that it’s a ‘sunk cost’ that all bidders spend; ‘loss of chance’

· Williams also points out that taxpayer suffers by paying for Sorochan AND paying loss of profits to MJB

Empress Towers Ltd. v Bank of Nova Scotia [1991] 1 WWR 537 BCCA 

Towards a duty of good faith 1:  Empress Towers v. BNS

· Renewal of commercial lease: Rental to be “the market rental prevailing at the commencement of the renewal term as mutually agreed between the landlord and tenant” [Williams:  this important to finding of good faith]

· If no agreement then k may be terminated by either party

· Bank proposes new rental rate 23 June. Despite continued overtures from Bank no response  from Empress Towers

· August 31 Empress Towers serves notice to quit and notice of possession on Sept 1

· Is the renewal term enforceable as a contractual agreement or is it simply an contractually ineffective “agreement to agree”

Empress Towers: Majority

· LL cannot be forced to enter into  a renewed tenancy at a rent which it has not accepted as the market rental.

· Implied term that landlord will negotiate in good faith with the tenant with objective of reaching an agreement on the market rental rate and that agreement on a market rental rate would not be unreasonably withheld

· Implied term under presumed intention: “officious bystander” , business efficacy test

· Landlord had not negotiated in good faith. Not entitled to writ of possession

· Courts should try to give effect to the agreement that the parties have made

· term is implied not by saying inherent to all contracts but implied based on agreement of the parties in this case, important that a renewal here; Court is ‘not there yet’ with respect to implying good faith into ALL contracts

Empress Towers Dissent: Wallace JA

· Would not imply term of good faith negotiation (because it’s uncertain and people should be allowed to ‘stick to’ a certain position). Not necessary to give business efficacy to the agreement

· Not for the courts to make an agreement for the parties. Parties could have provided for a method of establishing rental

· Concerns about vagueness and subjectivity of “good faith” standards

· Williams:  “dissent is a nice example of classic contractual reasoning”

Towards a duty of good faith 2: tendering- MJB Enterprises 1999, SCC

· Tender for  work on CFB Suffield

· Privilege clause in tendering document “The lowest or any tender shall not necessarily be accepted”

· K is awarded to non-compliant lowest bid

· 2nd lowest bidder (MJB) claiming that its bid should have been accepted. Claiming lost profits on contract.

· What is the basis of  MJB’s action?

Analysis in MJB

· Contract A (K-A) and Contract B (K-B)

· Contract A analysis: invitation to bid =offer to consider valid bids (tenders) for contract B which is accepted by submission of tender by contractor

· key terms of Contract A 

· –
promise (duty) to consider only conforming bids

· –
Privilege clause: On true construction, privilege cl does not exclude promise (duty) to consider only conforming bids

· Submission of bid is also offer for K-B (the main contract) on terms and specifications of owner

· MJB argues that the owner breached K-A
Iacobucci

· Implied term of K-A that only a compliant bid would be accepted. Based on presumed intentions of the parties (tender documents, evidence). No implied obligation to accept lowest  compliant bid

· Privilege clause permitted the owner not to award to lowest bidder (but note that privilege clause does not permit unrestricted discretion in awarding K) {what if there were no privilege clause? Must accept lowest bid?}
· Owner had no K obligation to award to MJB but by granting K-B to non-compliant bidder, owner breached K-A

MJB Enterprises cont’d

· Submission of bid = acceptance of offer

· consideration of non conforming bids = br of contract A

· – compensatory damages for br Contract A

· measure?

· lost profits?

· Wasted expenditure?

7.2. THE BARGAIN MODEL – CONSIDERATION (II: 59-65)

Hamer v. Sidway  27 N.E. 256 (1891)

Consideration & promissory estoppel:  200411 16-19

What is the doctrine of consideration?

· A tool for deciding which promises to enforce

· Reflects the idea of “bargained for” exchange, ie., promise or act given in response to request by promisor

· Language of consideration talks about benefit to promisor and detriment to promisee

· Where consideration consists of a requested promise given in exchange for a promise, the resulting K is bilateral

· Where consideration consists of a requested act performed in exchange for a promise, the resulting K is unilateral

· in MJB case, submission of bid was consideration for government’s implied promise to only consider compliant bids

· promisor is often breaching party and promisee as NBP

· offer and acceptances can both be viewed as promises

· for NBP to claim there was consideration, NBP must show that gave some sort of benefit or suffered some sort of detriment

Some standard consideration “rules”

· Courts do not look to the adequacy of consideration 

· Nominal consideration may be good consideration

· Normally Past consideration is no consideration

· Promise to perform existing duty is not normally good consideration

· people should be free to make promises that are not legally binding e.g. ‘I’ll walk the dogs if you do the dishes’; thus you don’t want law’s test to be too broad

· conversely, informal transaction that parties want to be binding can be accomplished by e.g. selling house for $1

· consideration pre-dates promissory estoppel in sense that prior to latter, duty to perform under a contract could not be used as consideration in change to contract (consider cases of deserters from ships in 1800s)
Consideration 

· One important consequence of the requirement of consideration = informal donative promises are not enforceable. Why?

· Context of donative promise ..impulsive?

· Consideration as cautionary function?

· Donative promises do not contribute to wealth maximisation?

· Donative promises common within the family or among friends and the state wants to keep law out of these relationships?...

· What about reliance on donative promises?

· we don’t want to assign contractual liability unless party was sure wanted to undertake risk of contractual liability

· wealth maximization:  if A give book to B for free, strictly speaking only one person maximizes wealth whereas if A sells book for $10 to B, there is assumption that book worth more than $10 to B and worth less than $10 to A and thus both parties gain wealth

Kirksey v. Kirksey 8 Ala. 131. (1845)

Eisenberg, "Donative Promises"

Balfour v. Balfour. [1919] 2 K.B. 571 (C.A.)

Michelle Marvin v. Lee Marvin 557 Pac. 2d 106 (1976)

E. Kingdom, Cohabitation Contracts and Equality

Consideration and public/private distinction

· Idea of  a bargained exchange may => many social/family transactions will not be enforced by state, eg. Kirksey v. Kirksey 1845. Maj held Ms. Kirksey’s move =/ detriment to Ms. Kirksey or benefit to Mr. K.

· But note Hamer v Sidway 1891
· Uncle bargains for abstinence in return for promise of $5000

· Sufficient consideration for nephew to limit his freedom of action at request of Uncle

· Where a promisee, at the request of the promisor, restricts his / her lawful freedom of action at the request of the promisor, the promisee may be held to have incurred a detriment sufficient to support enforcement of the promise. And this detriment will be good consideration even if there is no substantive benefit to the promisors. 

· Williams points out that Court might have decided otherwise because it is important that executor of estate not burdened with claims coming out of woodwork

· Hamer is a creditor because nephew has bought something in reliance (Sidway is estate’s executor and thus lawsuit involves neither of original parties)

Contract in spousal settings:

· Denial of K -> inequality eg., Balfour v. Balfour – test = absence of intention to create legal relations

· Balfour v  Balfour. Court will not enforce family arrangement even if it looks like a binding contract

· Rebuttable presumption that in family/social situations no intention to create legal relations even when parties create agreements based on exchange of promises.

· Family as haven in a heartless world: contract law incompatible with intimate, communal nature of family

7.3. RELIANCE MODEL – PROMISSORY ESTOPPEL (II: 65-88)

Promissory Estoppel, steps towards a reliance model of K obligation. 

· Relationship between  promissory Estoppel & Consideration

· Starting point: consideration is req’d for full enforceability of agreements to:

· To form (create) a contract 

· To modify (change) a contract (promise to perform existing duty is not good consideration eg., Stilk)

· To terminate (end) a contract

· In some circumstances promissory estoppel gives limited enforceability to agreements to modify (or terminate) a contract.

· we’re talking about modifications to existing contracts

· consideration doctrine says consideration required to form contract and to change contract; 

· question for Court is then:  should it recognize change in contract when there is no consideration for the change

· Court vacillates between protecting reliance and wanting to avoid creating opportunities for one party to take advantage of other party’s vulnerability

Relationship between promissory estoppel & consideration

· Eg. A) Y rents out a commercial building to X. The 1-yr lease gives a contract price of $2000.00 per month. After 3 months X approaches Y to say its  business is not going well and it can't afford to pay the rent, so X wants to change the contract price to $1500.00 per month. Y agrees to accept $1500.00 “until your business improves” Promissory estoppel may be argued successfully in support of the change. Ie., if X pays $1500.00 pm, Y cannot later claim the remaining $500.00 pm.

· prima facie, it seems odd for one party to agree to a lesser amount when it could sue for breach of contract; there must be some evidence that party conceding is getting something beyond original performance

· Eg.B.) X has agreed to supply Y with widgets for 1 year at 10c per widget. After 4 months, X approaches Y claiming that X misjudged the cost of supply and X wants to change the contract price to 12c per widget. Y agrees Anglo-Canadian law is very unlikely to accept promissory estoppel argument in support of the change. Compare US, Restatement of Contracts §90 Compare Williams v. Roffey, 

· to have an enforceable contract there must be a definite agreement.  There must be consideration for a contract.  We will now look at situation where a contract has been made, there has been a subsequent change but it is unclear whether there was consideration.
· {we must remember that it is always prerogative of parties to NOT accept a change in terms}

· Court’s ideas:  must mediate between reliance and unfairness
· Discussion of the high seas cases where Court denies relief on policy reasons so that sailors cannot ‘rip off’ their captain; Williams points to historical context; in second case (Stilck and Merrick) we see introduction of contract aspect; this is NOT THE CASE TODAY where it might make business sense to make concession i.e. doctrine of consideration inhibits parties in some cases

· Burrows v. Subsurface case:  

· Courts asks self:  (1) what are circumstances when to protect reliance (2) robust principles for operationalizing when it is okay to protect reliance or not; (3) trying to develop an appropriate kind of remedy

· P. 85:  U.S. says if there is reasonably expectation of reliance whereas Anglo-Cdn looks for intended reliance

· Anglo-Cdn doctrine is not keen on recognizing promise in the second example because doctrine to be used “as shield not as sword”; though latter cases cast some doubt on this…

Promissory estoppel authorities: overview

· Development of the principle:

· Hughes v. Metropolitan Rwy. Waiver of rights to penalties or forfeiture enforceable if inequitable to go back on it.

· Tenant wants to negotiate to give back lease; negotiations break down and landlord claim forfeiture due to lack of repairs; 

· Where afterwards individuals enter in negotiations that lead one person to assume that forfeiture will not be invoked, the other person cannot do so where it would be inequitable i.e. clock should have been stopped on repair time

· High Trees – Cannot act inconsistently with promise that is intended to be binding, intended to be acted on and is acted on. No cause of action.

· Combe v. Combe PE is not substitute for consideration, only applies to modifications, shield not sword. 

· ‘Intention to change legal relations’-- Application: Burrows, Maracle

· Innovation? Towards a principle of good faith negotiations: Crabb v. Arun, Brewer.

Hughes v. Metropolitan Railway Company (1877) 2 App. Cas. 439

The forerunner: Hughes v. Met Railway, 1877.

· Br k to do repairs. After notice of repairs, LL & T negotiated for T to sell lease back to LL. Negs broke down. LL argued lease forfeited b/c delay in repairs.

“[I]f parties who have entered into definite and distinct terms involving certain legal results -- certain penalties or legal forfeiture -- afterwards by their own act or with their own consent enter upon a course of negotiations which has the effect of leading one of the parties to suppose that the strict rights arising under the contract will not be enforced, or will be kept in suspense or held in abeyance, the person who otherwise might have enforced those rights will not be allowed to enforce them where it would be inequitable having regard to the dealings which have thus taken place between the parties.”

Central London Property Trust Ltd. v. High Trees House Ltd.  [1947] 1 KB 130

    Denning takes flight: High Trees 1947, 

· T asked LL to reduce rent b/c unable to sub-let apartments during war. LL agreed (promised) is promise enforceable?

· A promise must be honoured when it is intended to create legal relations and when to the knowledge of the person making the promise it is going to be acted on by the person to whom it is made, and when it is in fact so acted on.…

· potentially far-reaching because you could have a contract without consideration as long as it would be relied on

· “A promise [which is] intended to be binding, intended to be acted on and [is] in fact acted on is binding so far as its terms properly apply.” Limitations 

· Binding “so far as its terms properly apply”

· “The courts have not gone so far as to give a cause of action in damages for breach of such a promise, but they have refused to allow the party making it to act inconsistently with it”.

· Denning’s opinion is largely obiter because at time of new trial the larger amount was no longer at issue; clearly there is no consideration for the change; 

· There is a relationship between promissory estoppel and unilateral contracts in sense that Court wants to protect reliance

· In this case, we would be able to protect tenant for back rent (because as a shield/estoppel) 
Combe v. Combe [1951] 2 KB 215 (C.A.)

Combe v. Combe, 1951 clarification? Retrenchment?

· H promised W maintenance after divorce. H never paid. Can W recover? Wife making more than husband
· Promissory estoppel does not create new causes of action

· PE functions only to modify existing k’s … ‘promise intended to affect legal relations’

· PE is not a substitute for consideration – consideration is always required to form a contract, although it may not be required to modify or discharge a contract. 

· Promissory estoppel is “to be used as a shield and not as a sword”

· Denning a real misogynist; reads down what he said in High Trees case to deny wife recovery saying wife would be using as sword not shield because it’s a new cause of action
· Can’t sue on p.e.; can only rely on it as a defence {i.e. if someone is being nice to you, don’t throw it back in their face}

‘Intention to change legal relations’ -- application

· Burrows: Promissory estoppel requires relying party to show clear intention on the part of promisor to give up legal rights under the k. A ‘mere indulgence’ is not intention to forego legal rights.

· Maracle: Need for evidence of clear, unambiguous ‘promise’ that is intended to affect legal relations. “The principles of promissory estoppel require that the promisor, by words or conduct, intend to affect legal relations. …There must be words or conduct from which it can be inferred that the [promisor intended to affect legal relations]”

· Standard: how wd ‘reasonable person’ understand promisor’s intention.

· courts develop economic duress doctrine to determine validity of contract (modification/duress/consideration work together with estoppel)

· Courts say where we have sit. Where there is contractual relationship and they agree to modify contractual relationship to benefit one party and that individual relies on the change, the other cannot insist on original contract where it would be inequitable to do so

· Promissory estoppel not a substitute for consideration; Court frame issue around reliance of person seeking protection

· Promissory estoppel allows for some enforceability of the change where the individual claiming the change wants protection of the change and usually does less than original contract

· In both Burrows (timely payment – bad blood) and Maracle (fire-insurance) cases, Court insists that to bring estoppel claim, there must be clear intention on part of promisor to give up legal rights under the original contract

· In Burrows, just because he was being nice doesn’t mean he intended to waive his contractual right to timely payment

· In Maracle, the insured misses the deadline

· NOT a sword and shield case because the plaintiff is suing on the insurance contract, simply using promissory estoppel as way of maintaining claim; thus although plaintiff is raising prom. Estop., it is not raising it as the cause of action.  Suing under the contract is the cause of action

· No clear intention to change legal relations because insurer says “without prejudice” i.e. maintains its contractual rights 

Crabb v. Arun D.C. [1976] 1 CL 179 (CA)

Innovation: estoppel as principle of good faith negotiations? Crabb

· Courts:  where it seems equitable (i.e. something unfair happened), we might be prepared to use promissory estoppel in a dramatic way; Williams:  common law groping towards duty of good faith (a duty that courts struggle with); Williams thinks, with globalization and reconciling laws of different countries, there will be emergence of duty of good faith in next 15 years
· Crabb v. Arun District Council (D.C.) (diagram on slides)
· Principle: where a person “by his words or conduct, so behaves as to lead another to believe that he will not insist on his strict legal rights–knowing or intending that the other will act on that belief–and he does so act, that will raise an equity in favour of the other; and it is for the court of equity to say how that equity will be satisfied”

· Application: (a) D led the P to believe P wd have access right, (b) D knew of P’s intention to rely on access c) D’s conduct led P to believe D had agreed to grant access. (d) P relied substantially on apparent agreement. 

· In these circumstances it would be inequitable for the D to insist on its strict legal rights. Denning also  disapproved of D’s “high handed action” in pulling down the gates without a word of warning”. To satisfy the equity, CA  awards P access rights without requiring P to pay for it.

· not only do they negotiate, but the council acts like will give access point
· Crabb here is clearly founding an action on estoppel, thus using it as a sword; nevertheless Court grants his claim; reliance here is clearly detrimental 

· Where there is conduct where reliance is known/intended, then Court can step in

·  Move toward American approach (see Vol2 p. 85)

Crabb v. Arun

Innovation: estoppel as principle of good faith negotiations? Brewer
· Failed negotiations about car dealership. D solicited P’s interest. P quit job in anticipation of dealership. Negotiations dragged on. P used capital to live. No longer had minimum capital investment. D backed out

· No intention to form K for dealership BUT

· Court may infer a promise D wd compensate P for P’s efforts and outlays during negotiations ( services rendered in the expectation P wd be “compensated” by getting the dealership. Although the expected outcome (the dealership) did not materialise, P shd be directly compensated for his losses in reliance. NB., use of ‘High Trees’ principle

· it was made very clear that no contract, however we can see that plaintiff relying on defendant and defendant aware of reliance during negotiations:  Court using High Trees says a promise with intent to create legal relations (see V2 p. 86)
· treats plaintiffs efforts as services rendered for which plaintiff deserves compensation

· in circumstances such as these it is legitimate for both parties to share costs of negotiations (?)

· had Chrysler not told Brewer that he qualified, this case might have been decided differently

· note that Brewer founded the action on promissory estoppel i.e. sword
· {dpes there have to be a contract for p.e.?}
John Burrows v. Subsurface Surveys Ltd. [1968] S.C.R. 607 (SCC)
Maracle v. Travellers Indemnity Co. of Canada,[1991] 2 S.C.R. 50 (SCC)
Henderson, Promissory Estoppel and Traditional Contract Doctrine
Promissory Estoppel in the Restatement (Second) of Contracts
Brewer v. Chrysler Canada Ltd. [1977] 3 W.W.R. 69 (Alta. S.C.)
J. Feinman, "Critical Approaches to Contract Theory"

8. UNFAIR AND DEFECTIVE CONTRACTS

8.1. DURESS AND CONTRACT MODIFICATION (II: 89-134)

Dawson, Economic Duress - An Essay in Perspective
Dawson, Economic Duress and the Fair Exchange in French and German Law
Note, The Peppercorn Theory of Consideration And The Doctrine of Fair Exchange in Contract Law,
Dalzell, Duress by Economic Pressure I
Harris v. Watson (1791) Peake 102
Stilk v. Myrick S.C. 6 Esp. 129.
contract changes: modifications and economic duress (20041123)

Modifications & duress

· Promissory estoppel illustrates limited enforceability of uncompensated promises to change k terms. Requires:

· Clear intention to change existing k

· Reliance

· Inequitable to go back to orig k.

· Even if all requirements met, PE does not ground cause of action: “shield not sword”.

· Why are cts reluctant to enforce uncompensated changes in ks? What purposes does consideration serve in the context of modifications? 

· Prevent Opportunism & Advantage taking v. Protect reasonable reliance

Modifications: starting point – Harris v. Watson & Stilk v. Myrick 

· Stilk v. Myrick (latter of two cases)

· (i) a change to the terms of a contract is unenforceable unless the promisee provides consideration and 

· (ii) promise to perform what is already required by the contract is not good consideration -- ie., performance or a promise to perform an existing contractual duty is NOT good consideration. 

· Harris v. Watson policy concern -- a fear that one contracting party may be able to “extort” changes from the other. 

· See also discussion in Williams v. Roffey at 121-122

· {what’s the diff btw p.e. and modification?}

· we don’t want people extorting once contract is formed; British fleet and slave trade very important at that time in history

· Williams:  rules very much a product of the era {think of this in terms of not being able to enforce contract while in middle of ocean; but is it?  Should have hired loyal people and guards?)

Gilbert Steel v. University Construction (1976)  67 DLR (3d) 606 (Ont. C.A.)
Modifications Orthodoxy: Gilbert Steel (1976)
· Fixed price k to supply steel. P secures D’s agreement to increase K price. D receives invoices with new prices but does not pay increased price. Does P have a remedy? Court holds:

· Agreement to pay higher price:

·  not a new k b/c parties did not intend to tear up old K.

· Not enforceable change b/c no consideration

· No promissory Estoppel b/c

· PE not a source of legal obligation (shield not sword)

· No ‘detrimental’ reliance by P. (NB. Sopinka J., in Maracle (1991) refers simply to ‘reliance’@83, ie., does not specifically require ‘detrimental’ reliance.)

· Courts says plaintiff could have done something e.g. build in price escalation clause; in this contract you took the risk for price increases and you must live with it; Court will not remake contract
Williams v. Roffey Bros [1990] 1 ALL ER. 512 (C.A.)
Modifications: towards flexibility in commercial relations – Williams v. Roffey
· UKCA ‘affirms’ the ‘rule’ in Stilk v. Myrick that consideration is required to support a modification or variation of a contract, but also “finds” consideration in circumstances where the promisee simply promises to do what it was already required to do under the contract.

· Why? Functional to commercial relationships so long as no duress. 

· the claim is that in Stilck & Merrick and Gilbert Steel, Court demands that there be consideration; by the time of Williams v. Roffey the doctrine of economic duress has emerged to look at conduct of parties e.g. whether oppressive.  Thus Court asks:  should we think about consideration differently?  Court says will think differently, but not giving Stilck & Merrick i.e. you do need consideration.  Court finds consideration saying if promisor (agreeing to change) gets some benefit from person renewing promise, even though promisee is just doing same thing as under original contract, Court may find it to be consideration {perhaps this does not overrule restitutio in integrum because of remoteness factors}
· general contractor (“stuck between rock and hard place”) is reluctant to end relationship with sub-contractor because it would take time to find another subcontractor etc.

Williams v. Roffey: Glidewell test, p.117-8
· where:- 


“1.
A has entered into a contract with B to do work for, or to supply goods or services to, B in return for payment by B; AND


2.
at some stage before A has completely performed his obligations under the contract B has reason to doubt whether A will, or will be able to, complete his side of the bargain; AND


3.
B thereupon promises A an additional payment in return for A's promise to perform his contractual obligations on time; AND


4.
as a result of giving his promise B obtains in practice a benefit, or obviates a disbenefit; AND


5.
B's promise is not given as a result of economic duress or fraud on the part of A; THEN


6.
the benefit to B is capable of being consideration for B's promise, so that the promise will be legally binding.” 

Williams v. Roffey cont’d

· Glidewell (paraphrase): where one party promises the other an extra payment in return for the other’s promise to complete a contract, and thereby obtains practical benefit or avoids practical cost, and the promise is not the result of economic duress or fraud by the promisee, then the benefit to the promisor of the promise to complete may be consideration, which makes the promise of payment enforceable. 

· Russell: “where... a party undertakes to make a payment because by doing so it will gain an advantage arising out of the continuing relationship with the promisee the new bargain will not fail for want of consideration”.p.120

· Purchas: “[T]here was clearly a commercial advantage to both sides from a pragmatic point of view… With some hesitation.. I consider that the modern approach to the question of consideration would be that where there were benefits derived by each party to a contract of variation even though one party did not suffer a detriment this would not be fatal to the establishing of a sufficient consideration to support the agreement.” p.123

· from a relational contract perspective (long-term, as opposed to classical contract), there may be a reasonable need to revisit terms and thus to have a flexible approach (the idea of relational contracts as different from classical contract has only emerged in the past couple of decades)
V. Aivazian, M.J. Trebilcock and M. Penny, "The Law of Contract Modifications:  The Uncertain Quest for a Bench Mark of Enforceability"

Economic duress

· "duress" – 

· (a) illegitimate act (IA) AND 

· (b) that coerces the other party into agreeing to K terms she would not otherwise have accepted. (victim impact)

· Consequence of duress: K or K term is voidable. Ie., k or k term may be rescinded (cancelled) if party protests etc.

· consider econ. Duress as threat to person’s financial security

· essentially the debate is about whether the person was capable of consenting or whether the person did consent but only because the alternative was very unpleasant (i.e. between rock and hard place)

· coercion = there was consent but choice was only between two unpleasant alternatives

Elements of economic duress

· Illegitimate act: may include threat to breach contract or to get others to breach contract 

· Coercion (look at impact on “victim”) (  ie victim consents to ‘unpleasant alternative’ (Dalzell, p.95) 

· Pao On v. Lau Yiu Long 1979 need ‘a coercion of the will so as to vitiate consent’ > “commercial pressure” Consider whether person alleging coercion

· Protested against the threat;

· Had alternative options to compliance, eg., legal remedy

· Had access to independent advice; 

· Took steps to avoid K after entering into it (once threat was removed).

Techform Products v. Wolda (2001) OCA

· After working for the P first as an employee, then as an independent consultant, D, in 1993 reluctantly signed an “agreement” to transfer to P ownership rts for any inventions he created while working for P. D given a couple of days to review “agreement” -- protested against the “agreement” at the time of signing but “knew that he had to sign or be let go” (para 6). 

· Dispute over product invented by D (3D Hinge) – D tried to ‘sell’ the invention to P (also negotiated with another company).

· P “dismissed” D and brought action for a “declaration” that it owned the invention (based on the agreement). 

Techform Products v. Wolda (2001) OCA – issues 

· Is the 1993 ‘agreement’ a valid modification of the contract – ie., is it supported by consideration?

· Ct held: yes, continuation of ‘employment’ together with an implied [promise of] forbearance from dismissal may served as consideration for a change to an “employee’s contract. (here -- D’s new promise to transfer property rights in his inventions. (see generally paras 26-28) 

· If the 1993 agreement is supported by consideration, can D get out of it on the basis of economic duress? 

· Ct held: no! test for economic duress is illegitimate pressure “applied to such an extent that the person to whom the pressure is directed has no choice but to submit” (para 31). 

· Even if D was deprived of choice on Pau On test (as trial ct found but OCA questioned para 33)

· Pressure is not “illegitimate” when assess “nature of pressure” (D not forced to sign “on the spot” – ample opportunity to get ila: para 38) AND “nature of demand that the pressure is applied to support” para 34. (Relevant factors: D = Independent contractor not employee;  P  had genuine bona fide belief it owned inventions. Paras 35-37)

· On facts Consideration exists – Economic duress does not ( P wins

· because employer reasonable thought they owned the invention, this is a factor in determining that there was no economic duress

contract changes: summary

· Do the facts indicate an intention to change the contract? If yes, ask

· Is there consideration for the change? 

· apply standard rules, (including Stilk v. Myrick, Gilbert Steel; think about the analyses in Williams v. Roffey, Techform Products v Wolda)

· If consideration exists, consider whether economic duress is a viable argument, 

· If economic duress does not exist then change supported by consideration is enforceable.

· If consideration does not exist then consider whether the elements of promissory estoppel are met. 

· Promise / assurance, intention to change legal relations, reliance, inequitable to return to the original contract, estoppel being used as a shield not a sword. 

· If the elements of promissory estoppel exist, then the change is enforceable at least as a defence to an action for breach of the original contract.

Miglin v. Miglin 2003: modification in familial settings

· “parties” may be unlikely to agree to private agreement to modify spousal support agreement ( statutory modification power vested in cts ( bargaining “in the shadow of” the law

· How do/should cts interpret stat modification power? 

· SCC only modify if significant change that cd not reasonably have been anticipated that causes agreement no longer to correspond to parties original intentions and Parliament’s objectives. NB., Not change per se… most changes are foreseeable and therefore will not justify modification. Paras 88-90

· Notes differences between negotiating contexts of commercial and separation/support agreements (see eg., paras 73-75) Recognizes limited applicability of K principles (para 77). 

· Contrast frequent references to importance of “certainty”, “finality” and autonomy…

· “Although we recognize the unique nature of separation agreements and their differences from commercial ks, they are Ks nonetheless. Parties must take responsibility for the K they execute as well as for their own lives… The objectives of finality and certainty… caution against too broad a discretion in varying an [agreement]” para 91.

Sample Test qs relating to P.est & modifications

· True or False? Explain (2 marks each):

· A promise made by one contracting party to the other  to perform an existing contractual obligation with that party is not good consideration for any return promise by the co-contractor. (1997)

· A promise may be enforceable even though no consideration is given for the promise. (1997)

· Canadian common law does not recognise a duty of good faith in contractual negotiations. (2002)

· P is a long time employee of D. Two years before P retires D promises P a bonus on retirement of $5000 over and above her contractual retirement benefits. At the time of P’s retirement however D  indicates that because of declining business profits it is unable to pay the bonus.  Advise P. (6 marks) (2000)

Vocabulary: voidable & void

· A voidable  contract … “A contract that is valid, but which may be legally voided at the option of one of the parties” (Black’s Law Dictionary)

· “A voidable contract is one where one or more parties have the power, by a manifestation of election to do so, to avoid the legal relations created by the contract, or by ratification of the contract to extinguish the power of avoidance” U.S. Restatement, Second, Contracts

· Void... “in the strict sense means that a transaction is nugatory and ineffectual so that nothing can cure it”. 

8.2. MISREPRESENTATION (II: 134-146)

Responses to “unfairness”: misrepresentation & the regulating the content of the standard form contract:  20041126

Unfair transactions: models of judicial regulation

· Parties ‘agreed’ to the questionable terms but there is something wrong with the agreement (response to a threat, inequality of bargaining power (ibp) lack of information, false information, etc.)

· Misrepresentation

· Exclusion (non-incorporation) of unfair terms

· Unconscionability

· undue influence

· traditional freedom of contract challenged by contemporary forms of contract making e.g. SFK where one party may be unaware of terms

· problems in the bargaining process and in the formation process; there is something that can be described as a contractual agreement but it would be unjust to not void a contract for misrepresentation

Misrepresentation: The dilemma

· What to do when one person misleads another before or during a contract formation process?

· Freedom of contract (rugged individualism) => each individual is responsible for information on which she/he relies. No duty to inform or protect another person.

· System integrity => lying and duplicity undermines reliance – threat to market system. Inefficient for each party constantly to check and verify all statements made during pre-contract period. 

· Rugged individualism attractive because there is nothing unfair about one party having superior access to information e.g. buying land from someone sitting on an oil reserve; Williams:  contract law as the handmaiden of the market system

Misrepresentation: the historical compromise

· No relief or remedy unless person shows his /her decision to contract or choice of K terms was due to reliance on a false statement (representation) of fact. 

· No general duty to disclose information that might be important to the other

· No relief (historically) where person misled by another person’s statement of opinion. 

· Question asked:  if you are asked “Am I sitting on oil well?” Do you have to answer the question?  Williams:  can’t lie.

Elements of traditional misrep doctrine

· false statement of fact (not opinion) 

· False statement is material, ie., wd affect the judgment of a reasonable person

· False statement induced the K, ie., person claiming misrep relied on it when deciding whether to enter the K

· Fraudulent and non-fraudulent (innocent) misrepresentation

· Fraud (deceit) where representor knows statement is false, or is reckless about whether the statement is false (Derry v. Peek, tort of deceit) – general reluctance to find fraud

· ‘innocent misrepresentation’ = all non-fraudulent misreps

· three doctrines:  traditional => rescission (not available once contract has been performed); another option is tort rights = > compensatory damages but not rescission; 

· Williams:  PepsiCo Harrier jet case, consumer trying to cash in.  Court to consumer:  it might be that YOU relied on it but PepsiCo didn’t

· Three doctrines:  rescission, tort, and collateral warranty??

Relief for misrepresentation: traditional remedies

· If misrep is fraudulent:

· Rescission

· Damages

· Punitive damages possible

· If misrep is ‘innocent’ (non-fraudulent)

· No damages

· Rescission (cancellation)

·  subject to equitable bars eg. Delay, affirmation, impossible to restore, 3rd party rights.

Modern approaches to misrepresentation

· Absence of damages remedy experienced as significant limitation on the utility of “innocent”/non-fraudulent misrep doctrine ( 

· Mid-20th C Judicial creativity. Two developments. 

· Collateral warranty

· Negligent misrepresentation

Modern approaches: tort of negligent misrepresentation Hedley Byrne 1964

· “If someone possessed of a special skill undertakes, quite irrespective of contract, to apply that skill for the assistance of another person who relies upon such skill, a duty of care will arise…”



Hedley Byrne, 1964

· a duty of care based on a ‘special relationship’ between the representor and the representee

· A representation that is untrue, inaccurate or misleading

· Representor acted negligently in making misrepresentation

· Representee relied in a reasonable manner on the representation

· Reliance was detrimental to the representee, ie., caused damage

SCC Queen  v. Cognos 1993

Bissett v. Wilkinson [1927] A.C. 177 (J.C.P.C)

Esso Petroleum Co. Ltd. v. Mardon [1976] QB 801 (CA)
Esso Petroleum v. Mardon 1976

· first major adoption of Hedley Byrne principles for misrepresentations during pre-k negotiations: 

·  “if a man who has or professes to have special knowledge or skill, makes a representation by virtue thereof to another -- be it advice, information or opinion -- with the intention of inducing him to enter into the contract, the person giving the representation is under a duty to use reasonable care to see that the representation is correct and that the advice, information or opinion is reliable. If he negligently gives unsound advice or misleading information or expresses an erroneous opinion -- and thereby induces the other side to enter into a contract with him, he is liable in damages” 

· Also Collateral warranty theory ( Interprets forecast made by party w. special knowledge and skill as a warranty (promise) that the forecast is sound and reliable, ie., “made with reas care and skill”

· (don’t worry too much re:  Bissett case, just historical value)

· rescission can’t work because contract performed; lawyers advance two theories:  negligent misrepresentation based on Esso’s expertise AND collateral warranty claim.

· Mardon can’t sue for breach of contract but promise was made that led to contract (consideration = entering into main contract)

· Promise was not that X number of litres would be sold but that contract would be made with reasonable care and skill; thus he entered into a contract he would otherwise not have entered thus he should be restored to original position (tort/reliance damages)

· Inclusion of notion of opportunity cost but no final dollar figure made

Rushak v. Henneken (1992) 4 B.C.A.C. 64

Grinberg v. Law Development Group (Thornhill) Ltd. [1996] O.J. No. 1722 

Grinberg v. Law Dvpt Group 1996

· Misleading statements in materials about condo development. Can P rescind? What is the effect of the exclusion clause?

· Good statement of law @ paras 8-11 

· Combines ‘material’ and ‘reliance’ into one test -- “materiality” of the statement– that has ‘objective’ and ‘subjective’ elements. Objective corresponds to traditional test of ‘material’, subjective to trad test of reliance or inducement.

· Exclusion clause is not broad enough to protect D.

· Exclusion clause is not incorporated.

· P gets rescission.
· Canadian example of rescission in misrepresentation field

· This is the case about buying condo fr. Brochure saying windows and then actually few windows

· Individuals have shown that it affected their judgment/decision

· Very tight reading of the exclusion clause

· Statement made was prior to the contract

· Not implying a term in contract; it is kind of like a separate contract

· Somewhat similar to court finding unilateral contract but they are separate doctrinal tools
· Difference between oral contract and a simple representation:  a matter for the court’s interpretation {I would say oral = if I do this, you will do this and agreement whereas representation is more unilateral}

8.3. STANDARD FORM CONTRACTS (II: 146-186)

I. Ramsay, Consumer Protection Ch. 4 Case Study:  Standard-form contracts and unfair terms

MCCutcheon v. David Macbrayne Ltd [1964] 1 W.L.R. 125
Standard form contracts (sfks) and potential unfairness

· How to determine whether the ‘consumer’ or buyer “really” agreed to the terms printed on the seller/ supplier’s standard form contract (Contract of adhesion). 

· Standard K rule: signature is binding and incorporates the terms of the document (L’Estrange v. Graucob)

· Benefits of skfs, include routinization, which lowers contracting costs, risk management for owner of clause, reduced transaction costs.

· Costs include lack of participation in developing k terms ‘rules of the k’, and potential for ‘unfair terms’. 

· they are convenient for consumers as they don’t want to spend hours negotiating; obviously written in the interests of the writer of course

· old rule = you signed it, you live with it.  Williams:  judges wearing “radical freedom of contract” hats

SFK’s the problem with the signature rule.

· Lord Devlin in McCutcheon v. MacBrayne (1964) p.147 (ferry sunk car case) questions whether it is “possible to escape from the world of make-believe, which the law has created [by the signature rule] into the real world in which transactions of this sort are actually done…. This sort of document is not meant to be read, still less to be understood. Its signature is in truth about as significant as a handshake that marks the formal conclusion of a bargain.”

· court:  maybe we should think about what agreement really means; for them to agree they must have known about it

· plaintiff:  “I should not be bound because I didn’t really agree”
· doctrinal tool used is to say “there is no agreement”

· court struggles with “what counts as agreement”?

Tilden Rent-A-Car Co. v. Clendenning (1978) 83 D.L.R. (3d) 400
Tilden Rent-A-Car v. Clendinning 1978 Ont CA
· Unfair term not incorporated into contract despite consumer’s signature. 

· the contract was created in a hurried and informal manner; 

· the clause is inconsistent with the overall purpose of the contract from the perspective of the customer; 

· the clause is ‘onerous and unusual’ or ‘stringent and onerous’

· where a contractor who puts forward a sfk knows the other party has not read the document before signing it, the person putting forward the sfk cannot rely on stringent and onerous terms which it has no reason to believe that the other was assenting to and which conflict with the other party’s reasonable expectations. 

· Dissent: signature is decisive unless fraud, misrep etc. Does not like majority approach b/c it disrupts risk planning. Cts shd stay away from deciding ‘reasonableness’ in ‘businesses which compete freely in the market’. Ie., assumes firms will compete on contract terms and competitive market will solve problems.

· Williams:  surely Dubin JA, as someone who has probably rented a car, sympathizes with Clendenning

· Note that Rogers/Shaw case happens after Tilden

· Williams:  we see court going a long way to protect consumers

· We haven’t reached a stable position in law.  Court reverts back somewhat in Rogers (“we’re still on shifting sand”)

· An important factor is that clause is inconsistent with the rest of the contract i.e. he is being told he is getting insurance but there is limited coverage; “onerous, harsh term”
· Court:  “where you know that the other person doesn’t know what’s in the contract, company takes risk that will not be bound”; thus all company has to do is bring it to attention of the customer

· Williams:  “like giving recipe/rubric to suppliers on how to do it properly”

· Graham asks what a classical economic theorist would think of this case.  Answer:  economist could cope by saying it’s really about forcing disclosure of information
Interfoto Library Ltd. v. Stiletto Ltd.[1988] 2 WLR 615 (C.A.)
Interfoto Library Ltd. v. Stiletto  1988 –unsigned k documents
· questionable term in delivery note sent with the goods ( not a signed document.

· Dillon LJ., draws from precedent, general principle: reas steps must be taken to notify the other party of contractual conditions; if a clause is unusual or onerous, the person who wants to enforce it must show that the particular clause was fairly drawn to the attention of the other party. May require ‘big red hand’

· Bingham LJ frames issue of incorporation in terms of principles of fair dealing and reas expectations. Key q “is it fair in all circs to hold person bound to term?”. Notice is only one factor, need to consider also the nature of the transaction and the character of the parties. Where clause is not what a party would expect (unreasonable and extortionate) it is fair to hold a party bound only if the owner of the sfk took specific steps to bring it to the other’s attention. “This may yield a result not very different from the civil law principle of good faith” p.165-6.

· Clause is penal

· Party must bring clause to other party’s attention

· While there is no general duty of good faith, we see Court in such cases making exceptions

Trigg v. MI Movers International Transport Services Ltd. 4 O.R. (3d) 562
Trigg v. MI Movers, 1991 OCA
· Signed k, buyer did not read K term although he had lots of time to review k. Supplier initially misrepresented effect of limitation clause (as not covering loss due to suppliers negligence when it did), but corrected misrepresentation after k signed but before goods shipped.

· OCA holds clause not incorporated b/c onerous term that was not specifically brought to the buyers’ attention before he entered the k. Subsequent notice ineffective to incorporate term – not clear enough + no consideration for a modification. Therefore clause does not protect supplier (clause is not enforceable). 
· unlike Tilden case, the plaintiff had plenty of time to read contract.  However, one of defendant’s employees misrepresented the contract; thus this goes further than Tilden case
· employee said insurance would not cover certain things and so plaintiff did not buy it but, in fact, the insurance would have covered those things
MacKay v. Scott Packing and Warehousing Co. (Canada) Ltd.  [1996] 2 F.C. 36 (F.C.A.)
MacKay v. Scott Packing Fed. C.A. 1996 
· Signed k, experienced and sophisticated  buyer who ‘is familiar with sfks and that a limitation of liability clause is often included’. Signs k without reading conditions. No explanation, -- no time pressure. T/f clause applies to protect supplier -- Buyer bound by the exclusion/limitation clause.

· App knew K contained limiting conditions

·  Excl clause is wide enough to include negligence

· Exclusion clause is not unconscionable nor does it fail Wilson’s ‘fair and reasonable’ test. 
· shipper was negligent but liability for negligence was excluded

· {doesn’t this encourage people NOT to read contracts properly?}
Kanitz v. Rogers Cable Inc. [2002] O.J. no.665
Kanitz v Rogers, 2002

· Rogers wishes to stay class action (in cts) on basis that contracts include binding arbitration agreement

· No arbitration cl in orig K

· Orig K states Rogers may amend it at any time; by notice of amendment posted to website; customer ‘accepts’ amendment by continuing to use service after amendment notice is posted.  

· Arbitration agreement inserted and notice of amendment posted to web site in January 2001. 

· Issue: Is P bound by clause?

· Did P have sufficient notice for the cl to be incorporated into K? 

· Is the clause unconscionable? 

· {is there not an issue here as well that installer was breathing over the neck of consumer to sign the agreement?}
· Williams:  “note that company has no trouble contact you if your credit card doesn’t work”
· Relates to Hadley v. Baxendale; onus on consumer?

· Issue around reasonable period to reject change to contract

Kanitz holding

· Clause is incorporated. 

· D gave reas notice of the amendment. Reas to provide notice electronically and expect consumers to check from time to time

· Clause was not buried in fine print. Not equivalent to fine print on back of car rental K (contra Tilden).  

· Clause is not unconscionable. 

· Inequality of bargaining power exists, BUT, 

· an arbitration clause does not deprive P of remedy, but  merely requires P to seek relief in another forum. Not like exemption clause. Clause not improvident. Not sufficiently divergent from commercial morality to be struck down.

Statutory reversal of Kanitz: Consumer Protection Act ss.7-8

· Ss.7-8 Consumer Protection Act, 2002 (Casebook vol I, pp.93-94) in effect reverses Kanitz. (but Act not in force yet)
· The explanatory note on ss. 7-8 states: 
“Specifically, any provision that purports to require that disputes under a consumer agreement must be resolved by arbitration are not applicable to provisions in the new Act that give a consumer a right of action. Similarly, the consumer is given the right to commence or participate in a class proceeding arising from a consumer agreement, despite any provision in the agreement that purports to limit such a right.”

Reference: Consumer Protection Act 2002, s.7

· 7.   (1)  The substantive and procedural rights given under this Act apply despite any agreement or waiver to the contrary.  2002, c. 30, Sched. A, s. 7 (1).
· (2)  Without limiting the generality of subsection (1), any term or acknowledgment in a consumer agreement or a related agreement that requires or has the effect of requiring that disputes arising out of the consumer agreement be submitted to arbitration is invalid insofar as it prevents a consumer from exercising a right to commence an action in the Superior Court of Justice given under this Act.  2002, c. 30, Sched. A, s. 7 (2).
· (3)  Despite subsections (1) and (2), after a dispute over which a consumer may commence an action in the Superior Court of Justice arises, the consumer, the supplier and any other person involved in the dispute may agree to resolve the dispute using any procedure that is available in law.  2002, c. 30, Sched. A, s. 7 (3).
· (4)  A settlement or decision that results from the procedure agreed to under subsection (3) is as binding on the parties as such a settlement or decision would be if it were reached in respect of a dispute concerning an agreement to which this Act does not apply.  2002, c. 30, Sched. A, s. 7 (4).
· (5)  Subsection 7 (1) of the Arbitration Act, 1991 does not apply in respect of any proceeding to which subsection (2) applies unless, after the dispute arises, the consumer agrees to submit the dispute to arbitration.  2002, c. 30, Sched. A, s. 7 (5).

Reference: CPA 2002, s.8

· 8.   (1)  A consumer may commence a proceeding on behalf of members of a class under the Class Proceedings Act, 1992 or may become a member of a class in such a proceeding in respect of a dispute arising out of a consumer agreement despite any term or acknowledgment in the consumer agreement or a related agreement that purports to prevent or has the effect of preventing the consumer from commencing or becoming a member of a class proceeding.  2002, c. 30, Sched. A, s. 8 (1).
· (2)  After a dispute that may result in a class proceeding arises, the consumer, the supplier and any other person involved in it may agree to resolve the dispute using any procedure that is available in law.  2002, c. 30, Sched. A, s. 8 (2).
· (3)  A settlement or decision that results from the procedure agreed to under subsection (2) is as binding on the parties as such a settlement or decision would be if it were reached in respect of a dispute concerning an agreement to which this Act does not apply.  2002, c. 30, Sched. A, s. 8 (3).
· (4)  Subsection 7 (1) of the Arbitration Act, 1991 does not apply in respect of any proceeding to which subsection (1) applies unless, after the dispute arises, the consumer agrees to submit the dispute to arbitration.  2002, c. 30, Sched. A, s. 8 (4).
U.K. legislation: Unfair Contract Terms Act 1977 (c 50)

8.4. TRUST, EXPLOITATION AND FAIRNESS:  PRESERVING CONTRACTUAL FREEDOM (II: 186-213)

Lloyds Bank Limited v. Bundy  [1975] 1 Q.B. 326 (C.A.)
Responses to “unfairness”: unconscionability, family guarantees and undue influence:  20041130

· while doctrine of unconscionability has been somewhat applied in Canada, courts have limited it to where there is inequality of bargaining power

· prepared to hold that contract is voidable (not void) if things are out of whack

· Lloyds Bank v. Bundy enunciates the unconscionability principle

Unconscionability: Lloyds Bank v Bundy

· Father guarantees and charges home for son’s business. Business fails. Bank foreclosing on family home

· Normal rule. No bargain upset which is the “ordinary interplay of forces”. Eg. Homeless person paying high rent to landlord will not be protected by courts. p.188.

· Several specific exceptions to rule, including: duress of goods; expectant heirs, the unconscionable transaction; undue influence; undue pressure; salvage agreements…

· Court says: “we have developed all these exceptions to freedom of contract (e.g. economic duress);  Perhaps it’s now time to think of them as a general principle of relief”

Bundy: Inequality of bargaining power - the general principle

· IBP the law “gives relief to one who, without independent advice, enters into a contract upon terms which are very unfair or transfers property for a consideration which is grossly inadequate, when his bargaining power is grievously impaired by reasons of his own needs or desires, or by his own ignorance or infirmity, coupled with undue influence or pressures brought to bear on him by or for the benefit of the other.”

· Summary: Relief may be available where: 

· impaired / unequal bargaining power

· no independent advice

· very unfair terms / grossly inadequate consideration. 

· All three must be met
· Krystal raises good question re: specific performance for land.  Answer:  cause of action is not about the land sale, it is about unenforceability of the guarantee.
Bundy: Application of Denning principle

·  Consideration by bank grossly inadequate: no promise to maintain overdraft

· Relationship between bank and father one of trust and confidence

· Father’s natural affection for son would make him accede to request

· Conflict of interest between Father and Bank, but bank did not suggest obtaining independent legal advice (ila)

Alternative holding in Bundy 

· Undue influence based on facts of case. Relationship of trust and confidence between bank and father. Even if bank acted in good faith, the relationship was such that Father needed ILA
Harry v. Kreutziger (1978) 95 D.L.R. (3d) 231
Harry v Kreutziger

· Boat worth $16000 with fishing licence sold for $4500

· Unconscionability exists where “there was inequality in the position of the parties due to the ignorance, need, or distress of the weaker, which would leave him in the power of the stronger, coupled with proof of substantial unfairness in the bargain… Stronger must show… that the bargain is fair and reasonable” 

· Application: Ignorance of seller, coupled with pressures of buyer caused inequality of position; bargain was improvident.

· Lambert: single question is “whether the transaction is sufficiently divergent from community standards of commercial morality that it should be rescinded”, 

· To understand community standards, look to (recent) (Canadian) cases, legislation which embodies these standards.

· Look at the application: does this look like community standards of commercial morality? 

· “respondent purchased for $4500 a boat that he knew to be worth $16000 from the appellant, whom he knew to be partially deaf, easily intimidated and ill advised, by a process of harassment”.

· Williams:  is it necessary for Court to make Harry look stupid and does it benefit the plaintiff?  In my opinion the question is what the law should permit in terms of forming contracts.  Fair dealing, good faith, etc.  This case approaches fraud
· Williams’ true story re mutual fund salesman who wouldn’t leave.  Signed contract to get rid of him knowing of ‘cooling off’ period because knew police wouldn’t come.  How would you then find inequality of bargaining power?  Someone with a PhD in Contract Law?  Perverse that law allows for ‘the more pathetic you portray your client, the better your chances’
END OF COURSE

Guarantees, small business and intimate relationships

· Relative or partner signs guarantee of debts + charges her interest in home

· Business fails and bank forecloses on home 

· Home is the primary asset of most Canadians: see Statistics Canada Assets and Debts of Canadians (2001)

Extract Ramsay, Access to Credit in the Alternative Credit Market

8.5. GUARANTEES (II: 213-243)

Fehlberg, The Husband, the Bank, the Wife and her Signature – The Sequel
Barclays Bank plc v O'Brien [1994] 1 AC 180 (HL)
Barclays Bank v O’Brien

· Spousal relationship: wife guarantees partners business debts: claims that partner misrepresented the scope of the guarantee. Can she set up the misrepresentation v bank? 

· Policies: 

· a) recognise that despite gender equality one partner may often leave business decisions to other and follow advice without reserve 

· b) Concern that overly stringent controls on granting credit in matrimonial home will limit credit availability.

Barclays Bank v O Brien

· Bank put on constructive notice where transaction  not of financial advantage to wife + substantial risk that in trans of this kind husband has committed legal wrong

· Bank can avoid liability by taking reasonable steps to ensure that guarantor’s agreement has been properly obtained. 

· Meet with guarantor, warn and urge ila

· Applies to all cases of cohabitation where emotional relationship between cohabitees + relatives.

Barclays Bank v. O’Brien: summary,

· Surety obligations enforceable by the creditor unless the principal debtor procured the consent of the cohabitee or other intimate by misrep, undue influence or other legal wrong.

· Surety obligations enforceable by the creditor even if there is misrep, undue influence or other legal wrong so long as the creditor took reasonable steps to satisfy itself that the surety freely entered into the contract and in knowledge of the true facts. (if no such steps creditor fixed with constructive notice of the wrong and its rights are subordinated to those of the surety).

· In the ordinary case, the creditor can free itself of constructive notice (ie., meet the requirement of reasonable steps to satisfy itself that consent was free and informed) if it warns surety, at a meeting apart from the principal debtor, of the amount of the potential liability and the risks of the transaction and it advises the surety to get ILA. 

Bertolo v. Bank of Montreal (1986) 57 O.R. (2d) 577 (O.C.A)
Bertolo v Bank of Montreal

· Mother signs promissory note and mortgage to bank to assist son in financing business which fails. Loan is structured so that mother is principal on the loan. ‘Circumstances require intervention of equity”, 

· Transaction manifestly disadvantageous to mother 

· Mrs B was in disadvantageous bargaining position 

· receives no independent legal advice, not told that home at risk, (‘indeed, received assurances to the contrary’ – misleading advice)( 

· unconscionable for bank to take advantage of the security

· Application of Denning in Bundy

Bank of Montreal v. Featherstone (1989) 68 O.R. (2d) 541 (O.C.A)
Bank of Montreal v. Featherstone

· Failure to obtain ila will not be fatal if there is no evidence of improper conduct (e.g. misrep, undue influence etc)

· No evidence in this case that the bank knew that the financial transaction was disadvantageous to the guarantors. No fraud, unconscionability, misrep or undue influence – t/f no reason to avoid the guarantee. 
MacKay v. Bank of Nova Scotia (1994) 20 O.R. (3d) 697.

Barclays Bank Plc v. Coleman [2001] 3 W.L.R. 1021
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