Bankruptcy Summary

CHAPTER 1: INTRODUCTION

Growth of Bankruptcy and Insolvency (its resurgence)

· Economic volatility, restructuring, global competition, removal of trade barriers

· Increased use of debt as financing (missed payments)

· Government reluctance to bail out enterprises

· Governments prefer to develop restructuring to deal with risks of enterprise failure – preferable to mitigate risk of failure than to bail out

· Vulture funds: financial institutions who buy distressed debt

The 4 Paradigms of Bankruptcy and Insolvency

(1) The Large Corporation – Air Canada, Algoma, Eatons, Canada 3000

(CCAA, Bankruptcy Act)

· Large debt becomes burden with the removal of trade barriers

· Dominates Sault Ste. Marie economy – 6000 direct jobs, 23000 spin-offs, lost revenue of 550 million

· Choice: liquidation or reorganization

(2) Medium-sized company (CCAA, BIA part 3, Division 1, Bankruptcy)

(3) Small business (Part 3, Division 1: Bankruptcy)

· typical business bankruptcy

· overlap with self-employment

· bankruptcy offers orderly, low cost way of exit

· allows business individual to state again and employees to find other employment

· entrepreneurial justification – protects individual against risk – acts as a form of insurance

· individual more willing to take risks and set-up small business

· lenders might be more hesitant to lend

Michelle White’s article - Incentive effects of bankruptcy on starting small businesses

· Increase in bankruptcy exemption level raises the expected utility of running a business relative to working at a job (( lenders predicted to ration credit more tightly) – if exemption levels are high ( studies show that probability of being denied credit is higher

· Higher exemption levels increase the chance that small business will be started

(4) Individual (Part 3, Division 2: Bankruptcy)

· Overlap in distinction between commercial and consumer bankruptcy

· High level of individual bankruptcy in North America 

· easier for credit institutions to predict risk and price accordingly

· limited availability of unemployment insurance – use of credit as social assistance

· student loans – former state responsibility, now area of credit

Statistics on Bankruptcy in 2002

· total bankruptcies and proposals: 104, 798

· Consumer bankruptcies: 78,232

· Business Bankruptcies: 9472

· Total proposals: 17. 094

· Commercial proposals: 2826

· Consumer Proposals: 14,268

· CCAA: under 20

Notes:

· consumer bank’y majority (considered commercial when more than 50% of the liabilities are business related)

· liabilities in business bank’y much higher

· total proposals: part payment without “straight” bank’y

· CCAA is equivalent of Chapter 11 – some say “Chapter 11 without rules” – separate federal statute apart from Bank’y Act

Issues in large corporate re-organizations….

· Is the business worth more as a going concern than liquidated?

· Whose interests should be considered? (Traditional creditors? Employees? Community?)

· traditional understanding: re-org is for benefit of the creditors

Liquidation and Reorganization

· Reorganization has become a policy objective in contemporary bankruptcy laws 

· Liquidation does not necessarily mean “the end” (e.g. Canada 3000 – employees move to other airlines, assets sold to other airlines)

· Economic justification: assets and employees may be more efficiently used by another business

· Liquidation reduces lending costs – writes down debt against assets instead of incurring new debts through reorganization

· Since 1992, reorganization has become a policy concern (Chapter 11)

· CCAA

· Part III, Division I – Bankruptcy and Insolvency Act

Development of  bankruptcy law

· Bankruptcy Act 1883

· Objectives: fair distribution of assets + public investigation of conduct of bankrupt by State institution

· Although bankruptcy wasn’t per se a crime, one needed an explanation. (objective: maintain commercial morality and expose fraud)

· Insolvency Act 1986

· Greater strides taken towards rehabilitation and rescue

The U.S.

· U.S. bankruptcy law a compromise between creditors’ interests and populism.  More debtor friendly than England - Emphasis on a ‘fresh start’.

· Fear that would be used as hammer of worker and farmer.  

· 1978: debtor friendly reorganization provisions under Chapter 11.  Bankruptcy as consumer protection for individuals in ‘open credit society’

· U.S. model has had influence on the Canadian system 

· Chapter 11 as structured bargaining in reorganization; relate to capital markets and firm financing.

· Individual bankruptcy as ‘fresh start’ in a credit society with limited welfare state

Canada

· 1919 Act: many provisions based upon English 183 Act

· 1933: CCAA (Companies Creditors Arrangement Act)

· 1949: reorganization as alternative, but limited to unsecured crditors

· 1966: concerns re fraud.  OSB powers increased

· 1970: Tasse report

· 1975 – 1984: failed bills: 1986 Colter Report

· 1992 Amendments: focus on reorganization/rehabilitation.  Part 3 Division 1 and 2: automatic discharge for first time bankrupt after nine months: mandatory counseling.

· 1997 greater controls on access to individual bankruptcy: codification of some rules on CCAA

· 2002 – Bankruptcy Act and CCAA under review

Conventional statement of objectives of Bankruptcy and Insolvency Act (BIA)

· permit an honest but unfortunate debtor to make a fresh start or the opportunity for financial rehabilitation

· to provide for the orderly and fair distribution of the property of a bankrupt among her creditors on an equal basis

· to permit the setting aside of preferences and fraudulent transactions so that all ordinary creditors may share equally

· to permit an investigation to be made of the affairs of the bankrupt

Road map of bankruptcy alternatives

· Bankruptcy for individuals and corporations under BIA

· Commercial proposals: Part 3 Division 1

· Consumers Proposals: Part 3 Division 2

· Companies Creditors Arrangement Act

Bankruptcy under BIA

· Commenced by petition (s43) or assignment (s49)

· Consequences: stay, vesting of property in trustee, bankruptcy takes precedence over enforcement activity, bankrupt subject to disabilities, required to cooperate with trustee

· Trustee may move to set aside prebankruptcy transactions, examine bankrupt

· First time bankrupts automatically discharged after 9 months.  Most unsecured debts are discharged (s.178)

· Creditor, trustee, OSB may oppose discharge.  Will result in hearing where court has broad discretionary powers to determine outcome.

Commercial proposal Part 3 Division 1 (ss50-66)

· Primarily used by smaller businesses

· Proposal to reorganize/compromise debts. Intention to make proposal triggers stay

· Debtor continues in possession of assets and management of business

· Trustee acts as monitor/reporter/advisor

· Characteristics of Part 3 Division 1: relatively strict time lines: “automatic guillotine” if fail to meet time lines.

Consumer proposal Part 3 Division 2

· Available where aggregate debts excluding mortgage on principal residence do not exceed (61.1)
· Repay all or portion of debts over a maximum of 5 years (66.12(5))
· Intention to make proposal triggers stay but secured creditors not bound
· Alternative to straight bankruptcy: keep assets, avoid stigma…better rehabilitation?
Companies Creditors Arrangement Act

· Only available to companies with claims against it over 5 million

· Files application: court makes initial order for 30 days which may be extended.  Will include stay.

· Management remains in control ‘debtor in possession’.  May be permitted to raise further financing: “debtor in possession financing”.
· Monitor appointed (s.11.7(1))

· Company develops plan of reorganization which is put to different classes of creditors

· Must be approved by creditors and sanctioned by court

· Characteristics of CCAA: few rules, court discretion, bargaining a dominant mode (Chapter 11 without rules)

· Critique: not a transparent process; outsiders don’t know the rules

Actors in the Bankruptcy system

· Office of Superintendent of Bankruptcy (OSB): federal agency (ss.5-12 BIA)

· s.5 (2) “shall supervise the administration of all estates and matters to which this Act applies”

· public regulation as response to failure of creditor control

· Powers include:
· Trustee licensing, examines accounts of trustee, conducting investigations, may intervene in any matter or proceeding in court ‘where it considers it expedient to do so’ s.5(4)

· Issue binding directives s.5(4)(c)

· Maintain public records: receive and keep a record of complaints

· 5(3) gives OSB a lot of power:

· (c) require deposit

· **(d)investigate estate, TIB, receivers

· OSB is a special operating agency ‘intended to have greater autonomy from government rules, operate more like a business…viewed as most appropriate where relatively stable policy framework and operation does not require ongoing Ministerial intervention.  Self-financing

· Financed partly through levy on all estates (s.7)

Trustees in Bankruptcy

· Central role (generally accountants) – about 900 licensed trustees in Canada

· Officer of court: impartial representative of creditors

· Trustees: collect and dispose of property, review validity of claims, distribute proceeds to creditors, set aside prebankruptcy transactions, may carry on business of bankrupt

· In theory appointment subject to confirmation by creditors and subject to directions of inspectors [committee of creditors] (116-120)

· In practice, vast majority of bankruptcies are summary administration (s155): no inspectors or meetings of creditors.

Courts

· No special bankruptcy courts (s.183)

· Commercial court in Toronto

· Note special role of registrar s.192

Normative frameworks for bankruptcy: the creditor’s bargain

· Bankruptcy as the idea that creditors are better off through collective action thatn the individual grabbing of assets

· Reduces strategic costs

· Increases pool of assets

· Administrative efficiencies

· Argument that creditors would agree ex ante to be bound by collective system because it maximizes overall creditor returns

· Implication that law should control the strategic behaviour undermining bargain once debtor insolvent. (see s.95 Bia – fraudulent preferences)

· Law should not create strategic incentives to resort to bankruptcy where not to collective benefit of creditors

· Note impact in Canada of strategic incentives because of difference in provincial law and BIA.

· Further assumption that creditors bargain is solely for ensuring that those with rights to assets should be taken account of

· Baird argues: if wider interests (workers, community) taken into account in bankruptcy why restrict to bankruptcy.  Many firms close without going through bankruptcy.

· Creates incentives for strategic behaviour.  Example repudiation of collective agreement.

· Whether particular social policy furthered should not depend on whether firm happens to be in bankruptcy

Elizabeth Warren

· Agrees with several of Baird’s points but:

· Argument that bankruptcy represents sea-change from individual remedy system and need therefore for special rules and distributional decisions to favour some groups

· May be necessary to require certain groups (eg. Secured creditors) to sacrifice some rights which they have outside bankruptcy to further goals or reorganization.

· Baird: impact of this on credit system

Ground Rules

· 141 BIA ( equity is equality (ratable payment of claims)

· Secured, preferred, unsecured and deferred

· 136 BIA ( list of preferred creditors

· 136(1): “subject to the rights of secured creditors…”

· Unsecured creditors receive little in bankruptcy – most preferred don’t often do much better, apart from the trustee.

Provincial Legislation – PPSA s. 30(6)

· priorities between creditors

· security interest in subordinate to a person who is a beneficiary of a deemed trust under employment standards act (see 338 of Statutory Materials)

· vacation pay held in trust – trumps security interest

contrast: BIA priorities, sec. 136

· list of preferred creditors

· 136(1)(d) – preference for wages/salaries (incl. vacation pay) up to $2000 made subject to “the rights of secured creditors”

· that is, under BIA, priority created by provincial statutes is reversed by the BIA

· “super priority” created by provincial statute

· deemed trust – vacation pay not seen as property of bankrupt, therefore not part of the estate at bankruptcy

Federal law

· secured interests first

· deemed trusts are not effective unless real trusts

· federal paramountcy – BIA trumps PPSA and other provincial legislation

** effect is to reverse the preferences in Provincial law

Q – correct/proper/ethical use of Bank’y act?

List of Preferred Creditors (s.136 deals with priorities)

( 136: “subject to the rights of secured creditors…..” (secured creditors can essentially ignore the bankruptcy)

( section is listed in a hierarchy (a) must be paid out in full before the next one on the list. ((b))

· Administration costs (1)(b) levy (c)

· Includes legal, trustee costs, etc.

· Justification of priority: need people to administer a bankruptcy

· Levy (1)(c) 

· Payable to Superintendent of Bankruptcy pursuant to s.147

· Details of levy – 123 of Bankruptcy Rules 

· Workers (136(1)(d))

· Wages, salaries, commission, compensation, etc.

· Services rendered immediately preceding the bankruptcy to the extent of $2000 (can always claim for more above and beyond this - unsecured)

· 126 (2) permits such a claim to be made on behalf of the workers by the ministry, etc.

· The fact that Ee’s are preferred does not guarantee they will recover anything.  (Secured creditors may get all the $ before they get to them)

· Alimony, maintenance, support affiliation order (d1) (1997) (see also 178(1)(b) or c-non-dischargeable debt)

· Prior to 1997, such claims (spousal, etc.) were not provable claims in bankruptcy (could not make a claim in the estate of the bankruptcy)

· Their claim was not discharged – claims unaffected by bankruptcy (wouldn’t affect their obligation to make these payments)

· 121 (4): a claim in respect of a debt or liability….is a claim provable under this act.  What is a debt or liability in 178 (1)(a), (b), or (c)? (deals with debts that are not discharged under bankruptcy) Under s.178, certain debts are not discharged – (b) and (c) relate to any debt or liability for alimony or support, maintenance, or affiliation order respectively.

· These claims are also given a preference – given a priority for the amount that accrued in the year before the date of the bankruptcy.

· 1997: gave an additional possible remedy to individuals.  (Are now able to make a claim in the bankruptcy)

· Policy rationale: family values, assumption that women are disadvantaged

· Significance of these changes:

1. These individuals are now creditors (s.2 of Bankruptcy Act) (Now a maintenance claim can be grounds for a petition in bankruptcy)

2. As a creditor, you have standing to oppose the discharge of a bankrupt. (Court has a broad discretion to make a conditional discharge.)

3. Under s.69.41 – the stay does not apply to a claim in s.121 (24).  

· Municipal taxes (e)

· Within 2 years immediately preceding the bankruptcy – given to the extent that they don’t constitute a secured claim against the real property of the bankrupt (see Municipal Act: p.356 ( gives  a special lien to the municipality, which gives priority over everyone except the Crown.  This is recognized by the Bankruptcy Act)

· Justification: involuntary creditor, however they can easily spread loss.

· Landlord (f)

· Given a preference for arrears of rent for 3 mos. Preceding the bankruptcy.  Accelerated rent for 3 months after the bankruptcy (if stipulated for in the lease). 

· Amount cannot exceed the amount of realization of the property of the premises under lease.  Justification: Trade off (Landlord has the self-help remedy to the right to destrain.  (right to seize goods and chattels on their premises) In many cases, under 73(4), if the Landlord has destrained, then the bankruptcy takes precedence over the destraint (Landlord loses this power).

· Costs of first execution creditor (g)

· Relates to the situation where an individual creditor has initiated a seizure (there is a writ of seizure that has been started) – goods don’t necessarily have to have been seized.

· If the execution process has not been completed, then the bankruptcy takes precedence.  The property that the individual creditor was seizing falls into the Bankruptcy estate (s.70).  Under s.70(2), there is payable to the person who first initiated a writ of seizure against the Bankrupt, there is payable to this creditor an amount to cover legal fees, including sheriff’s fees. This amount is given preference.  In addition, the levy is not taken off this preferential payment.  Unclear why this section exists in the Bankruptcy Act. (diligent creditor rationale?)  Goes against the idea of prevention of creditors racing.

· h, j workers comp, ui, income tax…see s.86-88 now unsecured

· (h) deals with the situation where an employer doesn’t pay income tax, worker’s comp., ui – this has a preference, but only in relation to bankruptcies before the prescribed date (November 30th, 1992) Of no real contemporary significance.

· Starting point: make these claims unsecured, however, there is recognition of special circumstances under s.67, that deemed trusts will come first in a bankruptcy.

· (j) claims of Crown  (i.e. taxes, CCRA) before the prescribed date 

· Contemporary position in relation to a Crown claim in a bankruptcy, these are unsecured claims in bankruptcy. (starting point is s.86 of the Bankruptcy Act – 1992 downgraded Crown to unsecured Creditor)

· (i) injured employee not covered by workers comp

U.S. Bankruptcy code s507– deals with prioritization of creditors (cb.62-64)

· Compare differences eg in workers entitlements 507(a)(3), other differences such as (a)(5)(A), (6) consumer claims from prepayments to bankrupt firms, (7) alimony, maintenance further down preference list (8) 

· Employees come close to top 

· Distinction: After employees, you have grain producers with priorities against grain storage people (special interest provision), then consumers (up to $1800 in relation to pre-payments) in response to strong 1970s consumer movement, then alimony, maintenance and child support.  In US, tax priorities are preferred (whereas we have downgraded CCRA as an unsecured creditor).  

· Note that landlords don’t figure in the priorities under the U.S. Bankruptcy Code

· What accounts for these different priorities?  To what extent do provisions reflect particular interest groups? Or normative theories of bankruptcy?

· Since bankruptcy policy has such low visibility, very possible for special interest groups to ‘sneak in’.

Unpaid Suppliers and their s.81.1 priorities (“The 30 day Recovery Rule”) 

· 81.1 introduced in BIA in 1992 – creates a super-priority for unpaid suppliers

· Rationale: Suppliers deliver goods shortly before a firm went bankrupt and not paid for, effectively increasing the value of the estate.  

· Benefits secured creditors with general security over debtor; reduces exposure of owners where guarantee to secured creditors. (retail goods covered by the security – PPSA)  In some cases, it was argued that owners did this deliberately – would have given personal guarantees to secured creditors and engaged in “Juicing the Trades”
· Colter committee: recommended against special priorities for these unpaid suppliers – prejudicial to other secured creditors.

· May not be feasible for supplier to take PMSI (purchase money security interest  - look up in commercial book) in goods supplied b/c they are often in a weak bargaining position.

· Much opposition to these special rights: Canadian Banker’s Association.

· 81.1(6) created a type of super-priority for the unpaid supplier, based upon a right of repossession.  

Conditions for exercise of 81.1 (p.74):

· Application: where goods ‘sold and delivered’ …and not fully paid for

· 81.1(1)(a): must present a written demand for repossession in prescribed form (Form 75 under the Bankruptcy Act) within 30 days after delivery of the goods to the purchaser s

· Timing: 30 days runs from the date the goods are delivered, not the effective date of bankruptcy 

· Ex: 16 days before bankruptcy, notice of bankruptcy 15 days after bankruptcy, then can’t be protected! (31 days)

· Trustee may send notice of bankruptcy to creditors by snail mail 102(1) and rule 108(1).  May limit ability to make a claim under s.81.1

Further Requirements:

· 81.1(1)(c)(i) – at time the demand is made, the goods must be in possession of trustee

· 81.1(1)(c)(ii)   identifiable as the goods delivered

· 81.1(1)(c)(iii)  in the same state

· 81.1(1)(c)(iv)  not resold at arms’ length

· 81.1(1)(c)(v)   not subject to any agreement for sale at arms’ length

( 81.l provides for a fairly limited right – supplier must be fairly ‘quick’ about it too.

Thomson Consumer Electronics Canada v. Consumers Distributing 
Facts: Electronics company had supplied goods to Consumers Distributing, being held in a warehouse by a third company (T & B), which had a contract to hold CD goods.  

Issue 1: Whether the company could exercise a s.81.1 right?

Decision: Farley said that they could not exercise the right b/c the goods were not in the possession of the trustee.  Fail to meet s.81.1(1)(c)(i).  Warehouse company had a lien on goods b/c they hadn’t been paid – they had a strong right to retain possession.  These are extremely specific circumstances.  Rule should be interpreted strictly, as it derogates from the fundamental rule that creditors share equally in a bankruptcy.  Application fails on this basis. 

(*However, if there hadn’t been a lien held by the warehouse company, Farley acknowledged that possession by an agent, possession by a warehouseman  is a perfectly well known form of possession in the business world.)

If there had been possession, there was also the issue of identification:

Issue 2: Issue of identification (how to do so)?

In many cases, where there is a continuous supply, must be able to separate the 30 day goods from pre-30 day goods.  This was the situation here – there were difficulties in matching the invoices to the various goods in the warehouse.  (Need not have serial #s, although that would be sufficient.  ID can come from records such as invoices, P.O.s.  Also, if they supplied goods within the 30 day period and at the start of the period, it could be shown that there was a zero inventory, then this would also have been sufficient)

Farley said that the state of the goods is not altered/changed by packing/packaging (81.1(1)(c)(iii)).

C.A.: Upheld decision, however, if there hadn’t been a lien, and the goods were just ‘in a warehouse’, it might have constituted possession.

( This decision puts a limit on the right to exercise s.81.1 rights – somewhat of an illusory protection.

Further issues with s.81.1

· s.81.1 applies to bankruptcy and receivership under s.243

· Debtor could file a notice of intention (50.4) to make a proposal and obtain 30 day stay to defeat claim of supplier. (Even if proposal failed (debtor goes bankrupt),the 30 day period would have elapsed, potentially defeating the rights of the unpaid supplier).  This issue is addressed by 81.1(4)… the period between notice of intention and bankruptcy not counted.

Avoiding s. 81.1 through the CCAA

· There is a possibility of filing under the CCAA, which is separate and distinct from the Bankruptcy Act.  In this way, the 30-day period can elapse, defeating the unpaid supplier.

Agro Pacific Industries (BCSC, 2000) 

Facts: Animal feed supplier makes a filing under CCAA.  It owed both secured and unsecured creditors, as well as the applicants (inventory suppliers) in the case.   A lot of inventory shipped just prior to filing, suppliers were claiming that Agro had ‘bulked up’ inventory. (purpose was to pay down secured loans) Suppliers were trying to have the CCAA application set aside and prove that it (application) was made in bad faith

Decision: suppliers failed.  Judge held that Agro hadn’t acted in bad faith.  There is nothing morally or legally wrong if the choice to file under CCAA (and the associated benefits of avoiding s.181) was made for the associated benefits of doing so.

Court held that there is no need for debtors to reveal financial status to suppliers, who take certain risks in supplying. Suppliers have a means to reduce risk via reducing supply.

· Court refused to establish a trust fund – there is no statutory authority for this.  Judges cannot just create new priorities over other unsecured creditors by creating a trust fund.  

· Judge was willing to make an order suspending the running of the 30 day period during reorganization under CCAA but there is a recognition that this is illusory b/c the goods will have been sold by the time reorganization period would have elapsed. (Under CCAA, company still continues to operate)  

( This case is illustrative of the fact that the CCAA can be used as a method of avoiding s81.1 – time orders may provide no protection for suppliers b/c the goods will likely have been sold.  This case is yet another example of the limits of s.81.1

Aside – Ramsay: KPMG acted as consultant, auditor and monitor – potential conflict of interest?

Impact of s.81.1

· Doesn’t seem to have provided what suppliers wanted
· Creditors claimed that would reduce credit availability (not clear as to what extent this has impacted availability of credit)
· Costs of dealing w/ s.81.1 claims raise administration costs
· Is s.81.1 worth keeping?  Could suppliers protect themselves through insurance?
· Present 30-day period only of benefit if the supplier has knowledge of the bankruptcy within sufficient time to exercise his or her right 
· A debtor could enter into bankruptcy on day 27 and the creditor may not be aware of it within the 30-day period, eliminating any possibility of repossession
· Suppliers support the idea of allowing them 15 or 30 days after bankruptcy to repossess goods delivered within 30 days before bankruptcy (would ensure the opportunity to exercise their right)
Consumers as creditors

· This stuff deals with deposits and prepayments

· Recovery dependent upon whether title to the goods has been transferred (See s19 Rule 1 and Rule 5 SGA) (i.e. will the goods fall into the bankruptcy estate)

· Look to Sale of Goods Act (page 446) to see rules on whether title has passed

· Rule 1: deals with specific goods (defined in the SGA: goods identified (clearly) and agreed upon at the time the contract is made) Title passes at the time of making the contract.

· Have the goods been unconditionally appropriated to the contract? 

· Recovery usually dependent upon whether the consumer has a property interest or merely a contractual right
Royal Bank of Canada v. 216200 Alberta Ltd. (Sask. C.A.)

Facts: A sofa/bed company went into receivership and there were a bunch of consumers who had made various different types (4) of payment/etc. with the company.  There were four classes of customers:

1. Persons who paid full purchase price for personal property, but the personal property not in the possession of the D.

2. Persons who paid part of purchase price for personal property in the possession of the D.

3. Persons who have paid part of the purchase price for personal property not in the possession of the D.

4. Persons to whom cash refunds are owed by the D.

5. Mr. Beattie (Purchased a bed on condition that vendor would provide a matching sofa.  Gave cheque (conditionally) to salesman.  Notwithstanding instructions, cheque was cashed despite the fact that they didn’t have the matching sofa)

Whether the consumer recovered was dependent upon whether property had passed.

Issue: Whose claims (the consumers vs. perfected PPSA interest, covering all inventory) take priority in the bankruptcy?

Analysis:

· Class 2: Judge of the opinion that before a buyer can take property free of the security interest, must establish that there has been a sale and that he is a buyer in the ordinary course of business.  (Sale of Goods Act: sale vs. agreement to sell)  In establishing that there had been a sale, must be shown that title passed.  Court held that title passed at the time of making the contract, notwithstanding the fact that the full purchase price had not been paid.  Purchaser thus has priority (note: SGA s.2(3) distinguishes between a sale and an agreement to sell).  
· Mr. Beattie: Sale was completed and title had passed at the rime of receivership.  As between the appellant and Mr. Beattie, a bona fide purchase for value, Mr. Beattie gets priority.
· Class 4: Company was simply indebted to these people – no perfected interests and as between them and the appellants, are unsecured creditors  ( appellants take priority.
· Classes 1 and 3: Claim based on a trust relationship, which, they contend, gives them a priority over the perfected security interests of the appellant.  (Claim money paid in trust) To determine whether the transaction was impressed with a trust, must examine the intention of the parties advancing the money – the intent was to make a deposit.  Cannot realize a constructive trust as there was no unjust enrichment.  As between I and III, the appellant’s secured interest takes priority.
· Ramsay: Group 2 might be able to recover if they could show that they had contracted for specific goods or that there was unconditional appropriation, however, everyone else was out of luck.

The Case for Consumer Priority

· Involuntary creditor, or at least amateurs, who are unlikely to negotiate special terms

· Is the case for consumer different from that of unpaid suppliers?  Or employees?

· Consumer interests unlikely to be as effective in lobbying in relation to bankruptcy

· At the provincial level (e.g. B.C.), there is some protection.  A buyer’s lien can protect consumers – consumers can make applications for compensation from a fund.

Crown Priorities (s.86)

· E.g.: Companies withholding income taxes from CCRA and individuals neglecting to pay their personal income taxes

· Secton 86(1) “All provable claims of her Majesty in right of Canada or a province…or any body under any act respecting Workers comp…rank as unsecured claims in a bankruptcy… BUT
· 86(2) permits crown security interests further to general law or statute creating security interests which don’t have sole or principal purpose of securing Crown claims


· if you enter into a K with a Crown corporation and they take a secured interest under the PPSA, then they are entitled to act as a secured creditor, just as any other party would

· 86(3): 86(1) does not affect the operation of 224(1.2) and (1.3) of Income Tax Act (ITA) (enhanced garnishment power)

· If money is owed to the debtor, revenue Canada has the enhanced powers to divert the money or if a secured creditor has a security over the book debts of the debtor, they would normally be able to get those debts paid to it.  CCRA’s garnishment powers trump those of the aforementioned secured creditor.

· 87 of BIA: Legislative security provision where the sole purpose to secure claim of her majesty….or of a workers comp body valid if registered before petition filed or assignment pursuant to a prescribed system of registration.  Example ITA s223(11.1) Register under PPSA see Rule BIA rule 111.

· must be registered either before the petition is filed or before the debtor makes an assignment (pursuant to a prescribed system of registration)

· This security is subordinate in bankruptcy to all security interests registered before it and is only valid in relation to amounts owing at time of registration + interest accrued (87(2))

· Generally, Crown is an unsecured creditor.  However, s.87 allows for a limited type of security that can be sought if authorized by federal or provincial legislation.  (could register a security against the property, which would survive the bankruptcy.)  This power can be used as a bargaining tool for CCRA.

· Courts haven’t taken kindly to the government trying to bump up their priorities by using statutes  (86 and 87 are a sort of compromise)

( can look at this case in terms of Crown priorities and deemed trusts
Husky Oil v. Minister of National Revenue (S.C.C.)

Facts:  Dealt with provincial workers compensation.  Husky owed contractor $800K, contractor owed WC $200K.  Husky and contractor were J & S liable for paying worker’s compensation.  Husky paid the $200K, reducing the amount it owed to the bankrupt to $600K.  The argument was that this device permitted WC board to get payment out of the debtor’s estate ahead of all other unsecured creditors.  Argued that this J & S provision must be inapplicable in bankruptcy law.  (This is an effects-based doctrine -( if the effect is to re-order priorities, then the law is nonetheless inapplicable to the extent of the bankruptcy).

Held: Provision in the Worker’s Compensation Act 1979 which gave the province a right of set-off against property of the bankrupt and had the effect of reordering priorities under s.136 was an invalid exercise of provincial power.  

The quartet embodies a consistent and general philosophy as to the purposes of the federal bankruptcy system – provinces cannot jump the queue.

Gonthier: The quartet decisions dealt with the issue of whether a province could indirectly influence priorities (under s.136 of BIA).  Enunciated these 2 principles: (1) provinces cannot do indirectly what they can’t do directly and; (2) provincial intention was irrelevant – the effect is sufficient.

Also adopted these 4 principles from academics:

1. provinces cannot create priorities between creditors or change the scheme of distribution on bankruptcy under s.136(1) of BIA;

2. while provincial legislation may validly affect priorities in a non-bankruptcy situation, once bankruptcy has occurred section 136(1) of BIA determines the status and priority of the claims specifically dealt with in that section;

3. if provinces could create their own priorities or affect priorities under the BIA this would invite a different scheme of distribution on bankruptcy from province to province, an unacceptable situation; and

4. the definition of terms such as “secured creditor”, if defined under the BIA, must be interpreted in bankruptcy cases as defined by the federal parliament, not the provincial legislatures.  Provinces cannot affect how such terms are defined for the purposes of the Bankruptcy Act.

Re Giffen (SCC, 1998)

Held: Section 20(b)(i) of PPSA does not offend priorities set out in BIA, rather it is but one element of the provincial legislation which serves to define the rights of the parties involved in a bankruptcy.  Compliance with the perfection requirements of the PPSA is a precondition to maintaining secured creditor status under the BIA.  In addition, on the present facts, it serves to define the rights of the lessor and indicates that for the purpose of the bankruptcy, the lessor does not enjoy the status of a secured creditor.  Even though bankruptcy is a federal matter, BIA is dependent upon provincial and civil rights legislation in order to inform the terms of the BIA and the rights of parties involved.

Policy issues in relation to Crown Priorities (e.g. Tax)

· in many countries crown priorities have been downgraded in recent years

· Argued that actual amounts recovered contribute little to overall government revenues, crown disrupted attempts to reorganize, and claim would swallow the estate.  Lack of priority would make it a more efficient creditor.

· Counter argument: crown involuntary creditor, money lost from general revenue, secured creditors unjustly enriched at the expense of the public.  Money never belonged to the debtor.

· Does the ability for individual to discharge tax debts create incentives for strategic bankrtupcy?

Deemed trusts

· What sorts of property fall into the estate of the debtor?  What if the debtor held property in trust?  This property doesn’t fall into the estate.

· S.67(2) Deemed trusts in favour of Crown are of no effect unless it would be regarded as trust in absence of that statutory provision (unless they met the requirements of a real trust – look up case)…BUT

· Simply a legal technique responding to concern of Crown’s low priority

· Provinces should not be able to re-order priorities under s.136

· SCC struck down deemed trusts unless they meet the requirement of real trusts

· 67(3)..does not apply in relation to deemed trusts in relation to ITA, CPP, EI

· possible to use the deemed trust technique (buy only ITA s.227 p.288, CPP, EI)

· Deemed trust may be in favour of groups other than Crown (e.g. employees – ESA & vacation pay) (s.67(1)(a) &        )

· Provincial legislation which reorders priorities in BIA will be held non-applicable in bankruptcy (Husky)

· Husky Oil case: set-off provision in Sask WorkComp held inapplicable in bankruptcy 

· Provision had exited since before enactment of BIA in 1919.  But if effect is to conflict with BIA then not applicable in bankruptcy

· Difference between legislation in and out of bankruptcy creates strategic incentives

Employees as Creditors

· Limits of s.136(1)(d) of employees as preferred creditors(the $2K amount, often the money will be eaten up by secured creditors b4 get to Ee’s)

· Issue of increased employee protection has been on agenda since at least 1970

· Rational approach: most committees recommend wage earner protection fund (Er’s and Ee’s would contribute).  Used in many European countries.

· Other funds cover 3 months’ arrears of wages and fringe benefits with no maximum limit on a claim

· Provides certainty

· Both Ee’s and Er’s can contribute

· Contributions required are very low ($2pp/annum)

· No litigation

· Super-priority as alternative: does not provide certainty of being paid + impact on credit to labour intensive industries

· Might impose an unexpected burden on a creditor

· Will probably reduce the available credit to labour intensive industries

· Note also director’s liability for unpaid wages in CBCA s119 (p.279) and BCA s131 (p.308)

CHAPTER 2: INITIATION OF BANKRUPTCY PROCEEDIGS AND CONSEQUENCES OF BANKRUPTCY FILING

· Talked about arguments for and against secured lending: efficiency, incentives to monitor, secured lenders are usually the ones with enough power to obtain a security interest

Receiverships and bankruptcy

Types of Receivership:

1. Private receiver appointed under a security agreement (s.60 of PPSA)

2. Court appointed receiver – application under s.101 of CJA

3. Interim receivers under ss.46-47 of BIA

· Between petition and order (s.46)

Private Receivership

· Self-help remedy, which grew out of mortgage practices. Where there was a mortgage in default, the mortgagee didn’t usually want possession and it was also costly to go to court.  Would put in a receiver  - this person would manage the property as well.  Receiver would usually liquidate.  This practice became generalized in relation to security interests – this right even became enshrined within the PPSA.  

· In the 80s, there was a concern that financial institutions were putting receivers in too quickly and prematurely liquidating assets.

· Loan agreements were often demand loans – debtor often unable to pay immediately, which constituted an act of default.  A receiver would have been put in there immediately.

· In a series of cases, the courts developed the idea that there was an obligation on the lender to give reasonable notice to the debtor that they were going to exercise their rights in the security agreement.  A reasonable period of time must elapse.

The Requirement of Notice….

Royal Bank of Canada v. W. Got & Associates Electric Ltd. and Donald Sanderlin (1999, SCC)

Facts:  Bank went to court to have a receiver appointed, however, in doing so they made a misleading affidavit.  The strategy of the bank was to appoint a receiver at the same time they made a demand with regard to the realization of their security interest.  

Held: The Bank (secured creditor) breached the implied term to give notice – a term which cannot be contracted out of.  

Analysis: The court held that a debtor must be given a reasonable amount of time before the creditor enforces their security interest.  Factors which they will consider in determining reasonableness are: 

· Amount of the loan;

· Risk to the creditor of losing money or the security;

· Length of the relationship between debtor and creditor;

· Character and reputation of the debtor;

· Potential ability to raise money required in a short period;

· The circumstances surrounding the demand for payment; and

· Any other relevant factors

( b/c the bank didn’t give reasonable notice, they were held to have breached the contract.

Liable for Conversion?: Although it is theoretically possible to be liable in tort and contract, it is not necessary to consider the issue of conversion since both charges pertain to the same incident.  

Punitive Damages:  Although the court (SCC) was hesitant to award these themselves, they would not upset the trial level decision since it was within the trial judge’s discretion to do so.

( N.B. We now have s.243 and onwards of BIA, which puts statutory controls on the private receiver

(Primary duty of the receiver is to the secured creditor

Court appointed receiver

· An officer of the court owes a fiduciary to all interested parties

	Private receiver
	Court

	· Fast

· Not as costly

· Primary duty to secured creditor; agent of creditor for realization
	· Delay, costs of application, etc

· Court approval of sale protects v actions

· Principal: duty to all interested parties

· Useful if anticipate difficulties with debtor

· May obtain stay against other creditors


Part XI BIA (Secured Creditors and Receivers)

· s.243 applies to both court and privately appointed receivers 

· s.244(2) requires that receivers give 10 days notice when enforcing security pursuant to s.244(1)

· Provision of information to OSB, debtor, creditors who request it, interim reports every 6 months and final report (s.246, Rules 126/127)

· Concern of creditors that receivers weren’t disclosing enough – the rest of Part XI tries to set guidelines for the role of the receiver, as well as increasing transparency

· Under s.246, receivers must prepare interim reports (246(2)) and receivers statements (246(1)) and final reports (246(3)) and provide them to several parties including OSB, insolvent person, trustee, creditors who request them.

· Requirement that receiver act honestly and in good faith (a) and deal with property in a commercially reasonable manner (b) (s.247)

· Possibility of court application under 248, where failure by receiver to carry out duties under 244-247

· Note also controls on receiver under PPSA: possibility of action under s.67(2)

· If there is a receiver, then subject to Part XI of BIA

· In addition to the common law notice requirement (Got), we also have the statutory requirement (1992) in response the premature liquidation concern

Appointment of Interim Receiver under s.46
· S.46 (1): court may appoint after petition filled but before receiving order if it is necessary‘for the protection of the estate of a debtor’

· After you file a petition to put someone into bankruptcy, if the petition is disputed, there may be a significant period of time between petition and receivership.

· S.46(2): receiver may take conservatory measures, can’t unduly interfere with carrying on of debtor’s business

· Interim receiver plays conservatory “watchman man”

· Debtor still able to continue in business, but the general role of the receiver is to monitor (but not otherwise engage themselves in the managerial affairs of the business).  

· High burden (1) show that receiving order is almost certain; and there is a (2) grave danger that assets will not be recovered or properly accounted for when receiving order made.  (Stuart and Sutterby – p.138)

· Historically, Courts reluctant to appoint s.46 interim receiver unless the above requirements were met (high threshold to meet)

Re Stuart and Sutterby (1929)

The granting of interim receiving orders are within the discretion of the court, however, that discretion must be exercised carefully and reasonably.  The purpose of an interim receiving order is to preserve the assets of the estate.  The following essentials are necessary: (1) must be shown that a receiving order is almost certain to be made eventually and; (2) that unless an interim receiver is appointed to take possession to preserve the assets, there is grave danger that the assets existing on the date of the appointment will not all be recovered.  Court should refuse to make an interim order if there is no evidence of dishonesty or unfairness where the debtor is in possession and presumably carrying on his business in the ordinary manner of trade.   The discretion of the court should be exercised carefully and cautiously.  

Plaskett & Associates v. Minister of National Revenue (1991)

The function of an interim receiver is to preserve the assets and not to interfere with the rights of the debtor or with the debtor carrying on business in the usual course.

The interim receiver under s.47

· 47(1) ( court must be satisfied that notice is about to be sent or has been sent under s.244(1), then they may appoint an interim receiver

· (2) confers much broader powers on the IR than s.46 does ((a) possession, (b) exercise control over property & business, and take such other action as the court considers advisable (c)))

· (3) appointment may be made when it is necessary for the protection of: (a) debtor’s estate; or (b) interests of the creditor who sent notice under s.244

· ( much more than  watchman role

· Recently, court hasn’t been very strict in allowing a s.47 appointment (more liberal approach)

· Under part XI, a debtor gets 10 days notice.  One of the primary rationales behind this was to give the debtor the opportunity to make a proposal for reorganization. (trying to stop premature liquidation)
· Trade-off to secured creditors…given right to apply for interim receiver of all or any part of the debtor’s property that is subject to the security (s47)

· Process for appt. of interim receiver faster and less costly than traditional court appointed receiver.  But may obtain many of the benefits.

· Farley J. has held that 81.1 does not apply to interim receiver under s.47

· “allows secured creditors to impose a stay, place control of the debtor in professional hands while a going concern sale/liquidation process is undertaken.  It is akin to a secured creditors’ version of CCAA proceedings absent the vote of other stakeholders in respect of a plan” 

· increased use of s.47 in corporate reorganizations

( deals with distinction between s.46 & 47 (47 – broader scope)

Minister of Indian Affairs & Northern Development v. Curragh (1994)

(Significance of Farley’s judgment was to confer power on the receiver to sell the assets of the debtor – a power which would not be granted under a s46 receivership to preserve the assets of the debtor.

(with the enactment of s47, parliament did not take away any jurisdiction, but provided that the court could enlist the services of an interim receiver to do what “justice dictates” and “practicality demands”

Big Sky Living (2002) 

Issue: dealt with the scope of an ex parte order appointing an interim receiver pursuant to s.47

Held: Applicant established that it was entitled to an interim receivership pursuant to s.47; however, the order tendered for signature is overly broad and overly declaratory and legislative in nature.  It goes far beyond what is necessary for the protection of the estate of the debtor, attempting to provide the IR with immunities and protections which are not authorized by the statute.  Order must be re-submitted. 

Bankruptcy in context of individual creditors remedies

· Bankruptcy as collective distribution ‘classical reason for filing a petition…is to obtain an equal distribution of debtor’s assets’ ‘Bankruptcy court must not be used as a collection agency’

· However not always true; example of secured creditors + one purpose of petition is to collect own debt

Initiating Bankruptcy (Creditor, Debtor or third party?)

· Creditor: involuntary petition – s.43 (small % of bankruptcies)

· Debtor: voluntary assignment – s.49

· Note statistics – p.172

Petition for receiving order – Involuntary bankruptcy: the necessary conditions

· s43: 1 or more creditors; debt or debts owing of $1000, debtor has committed ‘act of bankruptcy’ (s.42) within 6 months preceding filing of petition

· s43(2) petition by secured creditor

· s42: acts of bankruptcy

· (1)(j): most common section for filing – if you cease to meet liabilities generally as they become due

· central requirements: creditor who is owed $1K proves that a debtor has committed an act of bankruptcy under s.42

Re Arnco Business Services (1983, Ont.SC)

Facts: 
Issue: Whether a receiving order should be made with respect to three debtors against whom the petition was issued.

Analysis: Judge acknowledges that petitions will generally not be granted in ‘one-creditor’ situations unless it meets the Re Holmes and Sinclair test.  The petitioning creditor must prove: 1) court has jurisdiction (concedes this); 2) acts of bankruptcy alleged; and 3) the debt owed.

In this case, 3 acts of bankruptcy are alledged: 

1. failed to meet liabilities generally as they came due;

2. debtor permitted execution against the debtor to be returned endorsed to the effect that the sheriff can find no property whereon to levy or to seize or to take; and

3. that the debtor has given notice to the petitioning creditor that the debtor has suspended payment of debts.

First act of bankruptcy

Court: debtor, in all 3 instances, failed to meet liabilities as they became due.

Special circumstances for a one-creditor situation: significant creditor, bad conduct of debtor, attempting to avoid liability, accusing lender of breach of contract to delay add up to the special circumstances.

( first act of bankruptcy found to be committed

Second act of bankruptcy

Third act of bankruptcy

Established wrt Mr. Cohen, but not wrt the commercial debtors.

Re Dennis (1978, Ont. SC)

Facts: L & W Zaduk are asking that a receiving order be made against Sam Dennis.  The petition is disputed on 3 grounds.  The debtor alleges that: (1) filing of the petition is an abuse of process of the court; (2) he is seriously ill and has no assets ( will serve no purpose if he is declared bankrupt and; (3) he is not indebted to the petitioner.

Analysis: (1) No merit in the first claim – petition was not filed for a collateral or improper purpose. (2) If and only if it can be clearly established that a debtor has no assets and that there is no likelihood that he will have assets in the future, will the court refuse to make a receiving order: Re Benson.  Here, there is some evidence that the debtor may have an interest in assets – doesn’t make a definite finding on this ground b/c of third ground.  (3) Rests his judgment here – petitioning creditor must clearly establish a debt of at least $1K and in this case the creditors have failed to meet that burden.  

Decision: Petition dismissed.

Re Host Restaurants (1991)

Facts: This is an application to the court to withdraw a petition for receiving order in connection with Host Restaurants.  Petition for RO alleges that Host, during the six months next preceding the filing of the petition, and that Host is indebted to Fisherman’s for $11K.  Fisherman’s Market is the petitioning creditor.

Analysis: Withdraw of a petition should not be taken lightly by the court – if there are assets, then further investigation by a trustee is warranted to ensure that there is an equitable distribution of the debtor’s assets to the creditors.  In this case, granting of leave to withdraw the petition will neither prejudice any of the other creditors, nor undermine the integrity of the Bankruptcy Act.  (no assets here and no evidence that the petition was issued for frivolous or vexatious reasons)

Decision: Granted an order allowing the petition against Host Restaurants to be withdrawn.

The Single Creditor Bankruptcy

Re Dixie Market (1971, Ont. SC)

Issue: Whether or not the failure to pay a single creditor can constitute ceasing to meet liabilities as they generally become due.

Held: Agrees that the failure to pay a single creditor can constitute the aforementioned act of bankruptcy.  To hold otherwise would deprive the petitioning creditor of the benefits of the Bankruptcy Act.  (doesn’t see any reason why a one-creditor situation can’t constitute ‘ceasing to meet liabilities generally as they become due’

Re Holmes and Sinclair (1976, Ont.)

Facts: Mr. Homes & Miss Sinclair overdrew their bank account.  After the account had been overdrawn for some time, they jointly acknowledged their debt in writing and at the same time, gave a joint demand note to the petitioning creditor for the amount outstanding.  After the first payment, they defaulted thereafter.

Issue:  Has the essential act of bankruptcy alleged been proved and, if so, can one creditor petition a debtor into bankruptcy?
Analysis:  Satisfied that the debt exceeds $1K, that they have jurisdiction, that they have defaulted within the six month period prescribed.  No evidence that the judge could regard as admissible was led to disclose the existence of identity of any other creditors – clearly the witnesses believed that there were other creditors, but no evidence was brought forth.  Counsel for the lender submits that a receiving order can be made where there is proof of default to only one creditor.

The ‘One Creditor’ Receiving Order Petition test:

Receiving orders are granted in respect of one creditor situations only when one of the following conditions are met:

1. creditor is the only creditor of the debtor and the debtor has failed to meet repeated demands of the creditor; he should not be denied the benefits of the Bankruptcy Act by reason only of his unique character; or

2. the creditor is a significant creditor and there are special circumstances such as fraud on the part of the debtor which make it imperative that the processes of the BA be set in motion immediately for the protection of the whole class of creditors; or

3. the debtor admits he is unable to pay his creditors generally, although they and the obligations are not identified.

( on the evidence, these circumstances are not met here.  Court will not infer that creditors are generally not being paid. (Bank couldn’t bring evidence forward of the existence of other creditor, however, the court did realize that a single creditor could bring a bankruptcy petition (3 circumstances). In addition, petitioning creditor has not established conduct of the debtors towards other creditors – cannot infer another group.

Decision: Dismissed petition for bankruptcy. 

Note: Ramsay says that Henry’s concerns were:

· Bankruptcy is a collective remedy rather than an individual remedy – concerned about its use as such

· Serious process – FI hadn’t done its homework

Petition for receiving order:

· s43: 1 or more creditors; debt or debts owing $1K, debtor has committed act of bankruptcy (s42) within 6 mos. Preceding filing of petition
· s43(2): petition for secured creditor
· assumption: to bring a bankruptcy petition, one must have a liquidated (ascertainable sum without further inquiry) claim. (i.e. can’t take a tortious claim in which there hasn’t been judgment)
Involuntary Bankruptcy: The necessary conditions

Re Arnco Business Services (1983, Ont.)

Facts: Creditor owned a franchise and was bringing a petition against an ex-franchisee and the associated individual.

Issues: Whether a receiving order should be made with respect to the three debtors aginst whom the petition was issued.

Analysis: Conceded that for a receiving order to be issued, three things must be proved: 1) Court has jurisdiction (yes) and; 2) Acts of bankruptcy alleged; and 3) the debt owed.

Petitioner (single creditor) alleged 3 acts of bankruptcy (only need to prove 1):

1. Ceased to meet liabilities generally as they become due 42(1)(j)

(Succeeded here – (in all 3 instances – this is met) (debt exceeds $1K)

(one creditor situation is okay since the three special circumstances (Holmes and Sinclair) have been met on the facts of this case. (significant creditor!)

(first act of bankruptcy has been established

2. Situation where a sheriff has attempted to enforce a writ of seizure and sale (other process) against a debtor and the sheriff comes back empty handed.  42(1)(e)

      (Nulla bona return need not be fortified by any further evidence 

  
      (Second act of bankruptcy is proven

3. Debtor had given notice to the petitioning creditor that he had suspended payment of his debts. Admits he can’t pay. (42(1)(h)) (only available against Mr. Cohen, not the corporate debtors)

(At the material time the creditor was present and the creditor had been in a long-standing relationship with this particular debtor (Court refused argument that there is a requirement that one must be able to infer intent and that the debtor must be talking directly to creditor, not court).  (Debtor’s affidavits to court are enough evidence.

(Third act of bankruptcy is proven with respect to Mr. Cohen

Issue of Abuse of Process:

· Court says that that it is not improper to petition for bankruptcy to collect on debt – bankruptcy is an appropriate avenue and is not an improper use of the bankruptcy process.
· Re Aarvi Const. Co is authority for the proposition that it is not an abuse of process or an improper purpose to commence a petition for the collection of debt
· Re Dennis – creditor sincerely believes that it was badly dealt with
· No special circumstances which would warrant court to set aside petition (not “not likely to have assets in the future” – there were some assets.
Counter Claim:

· Whether court should stay proceedings b/c of a bona fide counterclaim (which dealt with a restrictive covenant).  If successful, it might wipe out debt.  S43(10) gives the court the power to stay proceedings.
· Court given broad discretion (under 43(7)) to set aside petitions
· Whether court should stay proceedings because of bona fide counterclaim (which dealt with restrictive covenant).  If successful, might wipe out the debt. S43(10) gives the court the power to stay the proceedings.  
· It is inconceivable that there would be any significant damages award (in excess of the amount of debt
Decision: Endorsed the petition and issued receiving order.  

Re Bombardier Credit (1998, Ont.C.A.) (on the one-creditor situation)

Applied Holmes test: Although there was a single creditor, followed Henry’s test and found that there were special circumstances and Bombardier was a significant creditor.  There were certain transactions that might be attacked, on the grounds that they were fraudulent.  (removing audio equipment, transferring deed of title (house) to wife).  This situation did meet the requirements.

· Stay (hold until issue is disputed) vs. dismiss
· Date of initial bankruptcy event = date on which the first petition is filed (even though it is stayed, the date is important, if there is a subsequent bankruptcy b/c it will be used to calculate time)
Mastronardi (Ont. C.A., 2000)

Facts: B recovers large judgment in Ohio v. Mastronardi in relation to boat crash which killed their son.  Criminal and civil proceedings.  In civil proceedings, B wins in Ohio court.  There were 3 awards: one to mama B, one to papa B, and one for estate.  There was some discussion between lawyers (re: payment) after judgment but no enforcement action in Ontario.  Lawyer keeps contracting re $ and demands payment in June.

Trial level decision:

B files bankruptcy petition against Mastronardi and trial judge dismisses b/c single creditor – he says one family is a single creditor(2 people and an estate?) and no special circumstances; no attempt to collect (judgment wasn’t registered) and concern that bankruptcy court would become a collection agency for a single creditor.

On appeal:

· Ont. CA.  Reversed trial judge’s decision:

Single Creditor: Not a single creditor case.  Three creditors (just because the action is brought as B family, they are still separate creditors – being rather formalistic) and evidence of non-payment to two other creditors = ceasing to pay liabilities as they become due.

Attempts to collect: Rejected the idea that no serious attempt to collect and in any even no reason for denying bankruptcy merely b/c other routes open.  “BIA is not a fall-back statute” (that can only be invoked if other avenues fail) - Don’t have to have exhausted all other avenues.  

Special Circumstances:

· Potentially suspicious transactions existed

· Mastronardi making transfers of property after the crash

Conclusions on the Single Creditor Issue:

· Should bankruptcy be recognized more openly as an individual creditor’s remedy? (see English Insolvency Act (p.187) s.267)

· Compare the requirements of the U.S. Bankruptcy Code s.303

· Where you have at least 12 creditors, then the petition has to be brought by 3. (can’t have a single creditor petition) Does now envision the possibility of a single creditor petition, where there are fewer than 12 creditors.  

· Issue about balance of power between creditor and debtor.  See eg. Bombardier  Credit v. Find

Secured Creditor using bankruptcy to reverse priorities: Improper Purpose?

Bank of Montreal  v. Scott Road Enterprises (1989, B.C.)

Facts: BMO loans out $800K to car dealership.  Assets of the car dealership insufficient to  pay out the money owed. In provincial law, the employees would have priority in a non-bankruptcy situation.  So Bank forces them into bankruptcy so that they would have priority.

Arguments:  Other creditors are saying that this shouldn’t be allowed – filing for petition simply to reverse the order of priorities.  

Analysis:  

· BCCA tempted to say that this is improper purpose, dismiss under 43(7) b/c purpose of bankruptcy is to secure equitable distribution of property.  Nothing to distribute here after secured creditor gets money.  Bankruptcy serves no useful purpose and does not achieve an equitable result among all creditors.

· HOWEVER, looks to Lamer’s statements in a previous case in which he intimated the sentiment that it is okay to reverse priorities through bankruptcy – in the least it provides consistency.

· Conclusion: Claims of the parties must be ranked pursuant to the BIA.  Respondent (Ee’s) are only a preferred creditor, while the dealership is a secured creditor.

· Notes that employee/wage earner protection is ‘small and futile’ and is illusory

Re Develox (Ont., 1970)

Facts:  Another example of creditors jockeying for position – secured creditor puts company into bankruptcy as a way of beating landlord’s right of distraint. (Landlord is petitioning to have the receiving order annulled) 

Issue 1: Who can bring an application for annulment of petitioning order?

Analysis 1: The only people who have the status to bring an application to rescind/annul a petition are the debtor, petitioning creditor and the trustee. Nonetheless, for the purposes of this case (& analysis of the next issue), the court assumes the landlord has the capacity.

Issue 2: Was the petition submitted for an improper purpose (e.g. to defeat the claim of the landlord)?

Analysis 2:  Nothing improper about what the chattel mortgagee has done.

Decision: Application for annulment is dismissed.

( Ramsay: Bankruptcy is often used for this purpose (reversing priorities) – these types of cases are representative of many.

The Issue of Timing:

s.43(1)(b)……the debtor has committed an act of bankruptcy within six months next preceding the filing of the petition…..

(Ramsay: rationale for six months requirement is that you don’t want creditors using bankruptcy as a means to collect upon stale debt.

Re Bombardier Credit (Ont. C.A., 1998)….revisited

Facts: In August 1993, the debtor ceased to meet liabilities generally.  The petition wasn’t filed until July 1994 and the debtor argues that the six month requirement hasn’t been met and that it can’t be revived.

Issue: Was there a commission of an act of bankruptcy within the requisite time period?

Analysis: May file a petitioning order pursuant to s.43(1)(b) which requires that the debtor has committed an act of bankruptcy within six months next preceding the filing of the petition.  Court found that a fresh demand for money (which Bombardier had done) revived the default, and thus they fulfilled the six months requirement, permitting a petition.

Malmstrom v. Platt (Ont. C.A.)

Agrees with Bombardier in that a practical approach should be taken in determining whether the requisite 6-months preceding requirement has been met – once a judgment has been entered against a debtor, no purpose would be served by forcing the creditor of that debtor to either file a petition immediately (or prematurely) or make repeated demands for payment.  A judgment is a continuing demand for payment by the judgment creditor just as the failure to satisfy the judgment is a continguing refusal by the judgment debtor.  Such a judicial decree, even if entered into six months before the filing, constitutes sufficient evidence of an act of bankruptcy having been committed within 6 months of the filing date.

( Note: While it is not necessary to make a fresh demand in relation to a judgment debt, fresh demands would certainly be sufficient. (to meet s.43(1)(b))

Advantages of bankruptcy over individual remedy such as writ of seizure:

· Power to seize assets wherever located (s2)

· Power to set aside transactions (ss.90-100)

· Examination of debtor s.163(1)

· Can carry on business (ss.18,30)

· Page 211 CM – checklist of advantages for secured creditor of bankruptcy as a remedy

The Voluntary Assignment in Bankruptcy (s.49)

· S.49 sets out the requirements for a voluntary assignment in bankruptcy

· Individual must be an insolvent person (def’d in s.2) – contrast with US Ch7 or 11 (no analogous requirement of insolvency)

S.2 def’ns: 

“Insolvent person” means a person who is not bankrupt and who resides, carries on business or has property in Canada, whose liabilities to creditors provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations generally as they become due,

(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale under legal process, would not be sufficient to enable payment of all his obligations, due and accruing due;

· Requires debtor to file a form with official receiver (regional office of OSB).  Normally, will file a statement of affairs pursuant to s.49(2). 

· Most will be summary (49(6)) unless corporation.  Most cases are voluntary assignments. ( s.49(60) – realizable assets do not exceed $10K (after secured creditors have been paid) – comes from BIA rules, rule 30 (prescribed amount = $10K)

· Creditors don’t have power to stop a debtor from filing an assignment, but there is the possibility of bringing a motion to annul an assignment (pursuant to s.181) 

· 181: broad discretion to court – an exceptional power

· Generally, the power to annul should only be exercised in very special circumstances

Annulling an assignment:

Re Kergen (Ont. Sup. Ct., 1966) 

Facts: Application by the creditor for the court to annul the bankruptcy under the s.138 (now 181) on the grounds that he was not an “insolvent person” within the meaning of s.2.

Analysis: Clear to the Court that the surplus of net pay left to debtor after deducting monthly payments would not be sufficient to enable payment of food, etc. If the debtor comes clearly within the provisions of the Act, he is entitled to take the benefit of the provisions thereof. *The poor and unwise cannot be made to suffer in order that one of the more careless debtors may be unjustly excavated from beneath his deserved pile of debt.

Decision: Application for annulment is dismissed. 
In the Matter of the Bankruptcy of Donald Allan (1997)

Facts: Donald Allen owed CCRA over $100K and gst.  He had’t filed income taxes for years.  Made an assignment in bankruptcy and since that assignment had been making voluntary payments. Attorney General petitions to have this assignment annulled, claiming that his bankruptcy was a strategic one (had embarked on a deliberate design to avoid income taxes – argued that the assignment was an abuse of the bankruptcy system, undermining its integrity).  

Analysis: Must look to the evidence of the particular situation. Court looked to the affidavit of the bankrupt, which said the causes were his alcoholism, his inability to curb spending and his reluctance to face facts.  Judge could not find case where there had been an annulment, going through a number of cases where there had been no annulment. Finds that the applicant’s contentions (strategic bankruptcy) could not be supported by evidence – in fact the affidavits have a painful ring of honesty about them.

Decision: Applicant’s motion is dismissed.  

· CCRA would eventually object to the discharge. But that $ flowing from the discharge goes into the estate, not just CCRA.

Re Wale (Ont. Gen. Div., 1996)

Facts: Henry Wale’s assignment in bankruptcy date-stamped a half hour before the commencement of his family law trial.  Ex-wife brings motion pursuant to s.181 to have the bankruptcy annulled.  She argues that his filing of bankruptcy was an abuse of process of the court.

Analysis: An annulment will be granted only where it is shown that either the debtor (1) was not insolvent when the assignment was made or where it was shown that the debtor (2) abused the process of the court or (3) committed a fraud on his creditors.

Issue 1: Was Mr. Wale insolvent when he made the assignment?  Look to definition.

· Court looks to s.2 (satisfies the preamble)

· Wale argues that he complies with both s.2(a) and (b)

· Court finds that he had sufficient cash flow (through evidence) to meet his obligations as they became due – (a) unsatisfied

· (b) is the easier of the tests – only have to show that the debtor has ‘ceased paying obligations in the ordinary course of business’.  Since Wale stopped making payments, he fulfills (b)

· Considered insolvent, only marginally though.

Issue 2: Was there an abuse of the Court’s process?

· Motive generally irrelevant, however, court will look to see whether the debtor abused the process of the court or fraudulently treated its creditors

· An exhaustive review of circumstances surrounding the assignment should be made – test is flexible and fact specific

· Some questions the court might ask:

· Is the debtor’s financial situation genuinely overwhelming or could it have been managed?

· Was the timing of the assignment related to another agenda or was it inevitable?

· Was he forthcoming in revealing situation to creditors or was he hiding things?

· Did the debtor convert $ or assets to himself which otherwise would have been assets in the bankruptcy?

· What was the debtor’s relationship with his creditors? (would they have assisted him?)

· Follows Re Good, where a bankruptcy was annulled in a family law dispute where he husband “…determined to destroy himself and all of his assets to destroy his wife…”

· Clear abuse of process has been established. (In light of the above questions and the facts of the case at bar)

Conclusion: made his assignment w/ intention of removing assets from the reach of the Court and his ex-wife ( assignment was an abuse of process  on the court and a fraud on at least one of the creditors, his wife.  (Issue 2 and 3 answered in the affirmative)

Decision: Bankruptcy annulled.

( Note: This was the only case in which the court exercised its discretion

( Generally, courts are reluctant to exercise such discretion and annul assignments

(Contrast with BMO (court said it’s okay to declare to reverse priorities)

Consequences of bankruptcy: The Stay (in a ‘straight bankruptcy’) (69.3)

· Straight bankruptcy: company petitioned into bankruptcy or an individual makes an assignment in bankruptcy
69.3(1)…subject to sub. (2) and 69.4 and 69.5, on the bankruptcy of any debtor, no creditor has any remedy against the debtor or the debtor’s property, or shall commence or continue any action, execution or other proceedings, for the recovery of a claim provable in bankruptcy until the trustee has been discharged.

69.4 ( court may declare stay to cease

69.5 ( allows for provincial legislation 
Policy rationale for stay

· Creditors: providing orderly and fair distribution on a pari passu basis; prevent single unsecured creditor obtaining priority

· Debtor: breathing space from creditors

Scope of stay

· What creditor activity is actually covered? (remedy? Etc.)

· Vachon (SCC 1985) 

Vachon v. Canada (Employment & Immigration Commission) (SCC, 1985)

Facts: UI made overpayment of $922 UI to bankrupt before debtor made assignment.  They had a claim in bankruptcy.   Commission files claim.  While undischarged, Commission retains $922 from UI benefits payable to bankrupt.  After discharge debtor brings declaratory action asking that Commission acted unlawfully in retaining benefits and that it was a breach of the stay under 69.3(1).  UI argued that this wasn’t a remedy, but that it was an administrative act of recovery.

Trial: Accepted the administrative act argument at Federal court and Federal Court of Appeal. (set-off allowed is simply an administrative act of recovery)

Issue: Does the recovery of an overpayment by retention from subsequent benefits, applied by respondent, constitute within the meaning of s.49(1) (now 69.3(1)) of the Bankruptcy Act a remedy against a debtor or his property, an action, execution or other proceeding which had been stayed except, as provided by this section, with leave of the Court or on such terms as the Court might impose?

Decision: Appeal allowed, set aside trial and federal CA judgments – appellant entitled to $922.

SCC: Beetz said that courts have interpreted the stay broadly – the stay includes judicial and extrajudicial proceedings.  Mentions that the order to cut-off utilities/collection of taxes both fell within 69.3(1) and endorsed this broad interpretion.  The stay included the retention of benefits by UI.  S.49(1) of the BIA is sufficiently broad to include recovery by retention from subsequent benefits – it is obvious that the legislator wished to suspend all proceedings, administrative or judicial, so that all objectives of the Act could be attained. The bankrupt (appellant) would be entitled to recovery.

Looked to dictionary definition of remedy: means any remedial right to which an aggrieved party is entitled with or without resort to a tribunal. ((retention of benefits = remedy)

Respondent’s Alternative Argument:

Note: respondent makes an alternative argument.  Even if the broad interpretation is taken towards s.49(1), such a remedy or proceeding is not a remedy within the meaning of s.49(1) when its purpose is to recover property of the bankrupt, which in view of its immunity from seizure, does not fall within the fund available for its creditors, as provided by s.47 of BIA.

Property which passes to the TIB is limited to that under s.47 – that which is “divisible among his creditors”.  Property of a bankrupt falls into 2 categories: what falls within the assets of his bankruptcy and what remains external to it.  Respondent submitted that since UI benefits are property which is immune from seizure, they are not part of the common fund for creditors.  Court: This submission rejects the method of grammatical or literal interpretation of a very clear provision ( this interpretation suggests that words be added to s.49(1) of BIA (must interpret “property” as “property divisible among his creditors”).  These words are found in s.47 ( court should reject an interpretation which adds to the terms of the law.  Court should not make a distinction, where the legislator makes none.  Court adopts a literal interpretation and rejects the respondent’s alternative submission.

Claude Douglas Fitzgibbon v. R (respondent) and LSUC (intervenor) (SCC, 1990)

Aim of 49(1) is to provides a means of maintaining control over the distribution of assets and property of the bankrupt.  It reflects one of the primary purposes of the Bankruptcy Act, namely to provide for orderly and fair distribution of the bankrupt’s property among creditors on a pari passu basis.

Consequences of Breach of Stay

· Issue hasn’t systematically been thought through in Canada

· Not spelt out in 69.3

· If no leave under 69.4 then proceedings ineffective to confer rights on creditor

· Leave may be granted retrospectively (a lot of case law on this point – can sometimes be cured, but won’t necessarily be a nullity) 

· Theoretically possible that a breach of the stay could be a bankruptcy offence – see s.202(4) (not a real world possibility)

· Compare with U.S. approach – violation of stay is the equivalent of a injunction, which can result in contempt of court.  Courts in U.S. treat any action which breaches a stay as a nullity.  For individuals (since 1984) individuals have private right of action for damages where willful violation.

Examples: 

1. A collection agency contacts the bankrupt to discuss repayment of the debt.

· Discussion – commence or continue

· Remedy – includes self-help (make argument that collection agency is included)

· CA should divert communication to TIB

2. A creditor files a writ of seizure and sale.

· falls under 69.3

3.  The bank branch where the bankrupt has an account closes the account on hearing of the bankruptcy.

· Does terminating the contract fall w/I the categories in 69.3?

· Is the bank a creditor? Would they have a provable claim? (technically one way of arguing)

· If you could say they were a creditor, would they be caught by the stay?

· Are they exercising a remedy?  (Could try the argument on an expansive interpretation of the Vachon decision)  Not clear that terminating the account is offending any pari passu objective.

· One argument against the stay being interpreted broadly to include the bank account is the fact that under the Proposal provisions, there is a stay provision but there is also a provision that prevents people from terminating contracts with a debtor who is reorganizing.  In the context of bankruptcy, the assumption in the proposals area must have been that the stay didn’t extend if they felt it necessary to insert specific provision.  Can say that b/c it’s not here, then can assume the stay doesn’t include the bank account.

· Is bank account different than some utility company?

· This is a difficult issue

· Policy question: should there be some provision which prevents banks from terminating a bank account.  

4.  A credit card company which is owed $4K by the bankrupt at the time of bankruptcy contacts the debtor to discuss the possibility of opening an account for the bankrupt after she is discharged if she will agree to repay after her discharge $3K of the existing debt.

· “inviting a debtor to re-affirm a debt”

· commence/continue – yes

· ultimate result of a re-affirmation is that the creditor would be preferred – goes against idea of pari passu

· remedy – this is the issue.

· after the discharge – doesn’t mean that they’ve waited until the trustee has been discharged?? (these are your own thoughts Sherry, not Ramsay’s)

Exercising Discretion to lift the stay – 69.4

· 69.4 ( creditor may apply to court for lifting of the stay
· Leave may be granted if creditor likely to be (a) ‘materially prejudiced’ or (b) ‘that is equitable on other grounds to make such a declaration’
· Lifting a stay ‘far from routine’: norm that all claims should be dealt with under BIA
Personal Insolvency Task Force

· Common for consumer agreements to contain a provision entitling the non-consumer party to terminate the agreement if the consumer goes bankrupt even though consumer not in default ( ipso facto clauses
· 66.34 applies to consumer proposals, but not to consumer bankruptcies (several academics believe that this distinction should not be drawn)

· 66.34: nullifies ipso facto clauses with respect to consumer proposals

( debt incurred through fraudulent misrepresentation is not dischargeable!

Re Ma (Ont. Sup. Ct., 2000)

Facts: Motion brought by TD bank for an order pursuant to 69.4 to lift the stay of proceedings so as to permit the TD Bank to commence and continue an action against the bankrupt, which has not been discharged.  Bank claims that Ma is liable for fraudulent misrepresentation, deceit and conversion and further characterizes the circumstances giving rise to the loan as obtaining property under false pretences.

Issue:  What is the test to be met on a s.69.4 motion?

Held: Obtains leave in relation to claim by bank to proceed with action for fraudulent misrepresentation against bankrupt and other individuals

Analysis: 

Bank’s argument: whether the action is the kind of action that should be allowed to proceed and that it is not the function of the court to inquire into the merits of the action.

Bankrupt’s argument: suggests that the test is whether the creditor/moving party can establish a prima facie case on the merits (onus would be on the bank to adduce evidence of the facts giving rise to the claim). 

Debt Where Discharge is not a defence

TD argues that the proposed claim is based upon the fraudulent misrepresentations of the bankrupt = tantamount to obtaining property by false prentences and as such, is not a liability released by the discharge of the bankrupt pursuant to s.178(1)(e)

Judge went on to say that if there was little prospect of success, it would be difficult to find that there would be sound reasons for lifting the stay; court might also look to whether the TIB opposes the action. (but you’re not really looking at the merits!)

TEST: The Court accepts the Bank’s view of the test: whether the type of claim which the creditor seeks to advance against a bankrupt is of the type that should be allowed to proceed.  The Court on a s.69.4 motion need not examine the facts as disclosed in the proposed action and that, given that the merits of the proposed action are not to be examined, evidence as to the facts giving rise to the proposed claim need not be adduced.

Secured Creditors and stay in bankruptcy

· 69.3(2) subject to 79, 127-135, 248(1)…bankruptcy of debtor does not prevent secured party realizing or dealing with security in the same manner as if this section had not been passed….unless court otherwise orders, but court shall not postpone for more than 6 months

· bankruptcy essentially doesn’t affect rights of secured party to realize security

· Ramsay: one instance in which court might postpone if there are surplus assets over security, it is possible that the TIB might think that realization (for secured creditor).  TIB make an application asking for postponement from Court until they came up with alternative realization – won’t often happen. (never a surplus)

· 69.3(2)(a) application for postponement where realization by secured creditor would result in surplus over security…trustee may be interested in alternative methods of liquidation

· 79 trustee’s right to inspect property where held by creditor 

· 127(1) secured creditor may prove for balance of debt after deducting realization on security (as an unsecured creditor – would be entitled to dividend at end of bankruptcy)

· 128(1) Trustee may require proof of security, if no reply w/in 30 days trustee may sell property subject to security

· incentive to file security

· 128(3) trustee may redeem security

· 129 if trustee dissatisfied with valuation then may require property to be sold

· 130 gives secured creditor power to require the trustee to elect whether he will exercise power to redeem or require realization.  If nothing done within one month then trustee loses power and any equity in property vests in creditor. 

· 135(2)(c) trustee has power to disallow security (1992): subject to appeal (Ford decided before 1992)

· 124: every creditor shall prove their claim – if not, then not entitled. To be able to vote at a creditor’s meeting, must comply with 124.  Also, can’t oppose discharge unless you meet 124

· Normal situation – a secured creditor will put in a claim 

R. v. Ford Canada 

Facts: Dispute between trustee and secured creditor.  Secured creditor went ahead and seized the vehicle.  TIB prosecuted Ford under s.203 under BIA for removing property.  Related to s.81 of BIA (Anyone who has a claim in property of the bankrupt must file a proof of claim, providing the basis for the claim) s.203: if you remove any property of the bankrupt which is subject to s.81 within 30 days, then you’ve committed an offence.

Issue: Which sections of BIA applied to secured creditors? (Does s.81?)

Analysis: Court held that s.81 of BIA was intended to deal with individuals who had proprietary claims (bailment – dry cleaner example) in the bankruptcy.  (Ramsay: correct interpretation, given the location of s.81 within BIA)  Secured creditors had their own ‘little code’ under 69.3(2) – inappropriate to read into it s.203.  Conclusion: s.81 didn’t apply, s.203 didn’t apply ( prosecution shouldn’t have been brought.

Set-off and stay:

· S.97(3) ‘the law of set-off applies to all claims made against the estate of the bankrupt’

· ‘set-off as the right of a debtor who is owed money by his creditor on another account or dealing to secure payment for what is owed to her by setting this off in reduction of his own liability’ 

· Loan from bank $10K

· Separate bank account with $3K credit

· Individual goes bankrupt

· Bank claims $7K in estate after set-off, gets dividend of 5% (350) + 3000K subject to set-off

· Without set-off Bank claims 10K (say, gets a 6% dividend (slightly bigger))

· Set-offs are extremely beneficial – without the set-off, would only get a modest dividend 

· In a sense, a set-off is almost like having a security interest (don’t register it though)

Issues with set-offs:

· Undermines equality of creditors?

· Gives effect to pre-bankruptcy entitlements?

· 97(3) clearly says that set-offs do not fall within the concept of a stay – what about Vachon?  Why wasn’t it discussed there?  Conceptually, the two claims are separate accounts?  Ramsay: Perhaps they didn’t meet the technical requirements b/c the overpayment came first???

Chapter 3: The Individual Bankruptcy Process

· Approach trustee: trustee assessment of debtor: see Directive No.6R (Assessment of an Individual debtor – viable proposals under 13) issued under powers of OSB (s5(4)(b)) BIA.  Essentially, the trustee makes a financial assessment of the debtor.  Should discuss alternatives: possibility of bankruptcy, consumer proposals, commercial proposals.

· Outline alternatives: Bankruptcy, Part 3 Division 1 or 2 

· Trustee must decide whether the debtor could make a viable proposal

· Is a proposal viable?  See 170.1(2)(c) (viable prosposal…and 173(1)(n) (factors for which discharge may be refused or suspended – (n) proposal)

· s.173(1)(o) – if bankrupt doesn’t comply with above duties, this is another ground for the opposition of discharge

· Trustee must comment on whether the bankrupt could have made a viable proposal – will make their recommendations for discharge based upon this. (Trustee must meet with bankrupt – bankrupt must sign a form (Assessment certificate) which says that they have been counseled on alternatives

· Background to this directive: perception (late 80s) that individuals were being processed through bankruptcy without meeting a TIB or being counseled on viable alternatives

· Note that, if it is provable that a bankrupt could have made a viable proposal, Court can issue a conditional/suspended discharge

· S.158 ( outlines the duties of a bankrupt

· S.157 ( deals with mandatory counseling services by the trustee (in accordance with the directives) ( Trustee must meet with debtor

Individual Files assignment

· Trustee files initial documents and sworn statements with pursuant to s.49(2), which outlines the documents that must be filed for an assignment (normally done by the trustee).  At that time (within 5 days following the bankruptcy), the debtor is required to provide information upon which the trustee will base the statement of affairs.

· Within 5 days of bankruptcy (158(d)).  Usually filed by TIB along with filing of the bankruptcy.

· Act says that TIB must be chosen by creditors – this is not reality though.

· Statement of affairs: list assets, secured, exempt, creditors liabilities, information relating to the affairs of bankrupt: occupation, employer, whether property has been sold/disposed of within 12 mos. (fraudulent conveyances, preferences identified) Must also identify whether property has been sold/disposed of within 5 years.  Filed with OSB

· Summary administration process.  Where bankrupt isn’t a corporation and the realizable assets/claims do not exceed $10K, can use the summary administration process pursuant to 49(6).   s155 sets out the Summary Administration Process.

· 155(f) permits one filing where individuals because of their relationship could reasonably be dealt with as one file…where debts are substantially the same

· primarily for ‘households’ – provides for a more expeditious filing, decreased costs, etc.

Once Assignment is Filed ( Undischarged bankrupt

· Once filed, you become an undischarged bankrupt.  

· Offences/Failure to disclose: If engage in trade/business (s.199(a)) or obtain credit over $500 (199(b)) without disclosing this information, this is an offence.

· Vesting in TIB: s.71(2) bankrupt ceases to have any capacity to dispose of or otherwise deal with property…which…subject to rights of secured creditors shall vest in the trustee

· Precedence of receiving orders and assignments: s.70(1) assignment takes precedence over all judicial or other attachments…executions etc.

· Counselling: s.157.1 provides for counseling from trustee

· Duties of Bankrupt: s.158

· (a) – make discovery and deliver all property in possession/control to TIB

· (e) – aid trustee

· (k) – aid in realization of property & distribution to creditors

S. 155 and The Summary Administration Process (96% of bankruptcies)

· Trustee sends notice of bankruptcy to creditors + notice of impending discharge + discharge + request first meeting of creditors (see s155(h), (d.1) and 168.1(1)(a.1))

· 155(h) – notice of bankruptcy can include an automatic notice of impending discharge ( if you are individual who is going bankrupt for the first time, then you are automatically discharged 9 months after the bankruptcy

· 168.1(1)(a.1) – requires notice of impending discharge.  

· 168.1(1)(f) – exception to automatic discharge (opposition by TIB, OSB, or creditor)

· Will include a proof of claim form, list of creditors with claims amounting to $25 or more + info on the financial situation of the bankrupt and payments under s.68 (s.102(2) and (3) for information and notice)

· In an ordinary bankruptcy, will normally have a first meeting of creditors

· In a summary administration (155(d.1)(i)) – a meeting of creditors is not called, unless requested by OSB (official receiver) or by creditors who have at least 25% of value in proven claims (meeting of creditors will be an exception – extremely rare)

· Proof of claim form – creditor can decide whether they want to prove a claim.  Form will require the nature of debt, extent to which it is secured, substantiation of the debt (account statement).

· TIB will send creditors financial information (FORM 65 – Financial Situation of the individual bankrupt), which includes an income and expense statement.  This information is required to be sent under s.102(3)(a). Included within this information, will be whether the bankrupt will be making surplus income payments into the estate (see FORM 65).

· What is the point of all of this information?  Provides them with enough information to make an informed decision whether or not to prove a claim.

Summary Administration

· Trustee administers estate

· Provides counseling to debtor 157.1(1) in accordance with counseling directive (Directive No. 1R2 – Counselling in Insolvency Matters): requires two sessions (mandatory).

Section 170 Report (a.k.a. FORM 82 – Report of Trustee on Bankrupt’s Application for Discharge)

· Filed after about 8 months (shortly b4 discharge).  Trustee files this with OSB and sends to any creditor who has requested a copy (168.1(1)(a)).  Contents of the report set out in 170(1)(a)-(f) (170 Report form on p.245 of SM)

· 168.1(1)(a) requires the filing of a report

· Provides info to creditors and OSB on whether to oppose discharge

· Implemented in 1998: Trustee must also under 170.1(1) include recommendation as to whether bankrupt should be discharged subject to conditions (which will take effect automatically if the bankrupt does not dispute – the condition will be 12 months of further payments) in the light of compliance with surplus income guidelines, whether could have made a proposal and total amount paid to the estate

Discharge of Bankrupt

· If no opposition to discharge by trustee, creditor or OSB then bankrupt automatically discharged after 9 months from ‘all claims provable in bankruptcy’ (178(2) – subject to (1))

· Non-dischargeable claims: 178(1) sets out debts that are not dischargeable in bankruptcy


· (a) court orders resulting in fines

· (b) any debt/liability for alimony

· (c) family support/maintenance

· (d) debt/liability arising out of fraud/embezzlement

· (e) debt or liability incurred through false pretences/fraudulent misrepresentations

· (f) some dividend thing

· (g) Student loan obligations

· (1.1) At any time after 10 years, student loan person (g) may apply such that (g) does not apply to them if they satisfy: (a) that the bankrupt has acted in good faith in connection with the bankrupt’s liabilities under the loan; and (b) the bankrupt has and will continue to experience financial difficulty to such an extent that the bankrupt will be unable to pay the liabilities under the loan.
Discharge of trustee

· Prepares statement of receipts and disbursements: see Bankruptcy and Insolvency General Rules (Rules 62-67) for summary administration process 

· Files SRD (Statement of Receipts and Disbursements) (62(a)) with OSB + dividend sheet (what it is ($) and which creditors are entitled) (62(b))

· OSB issues letter of comment indicating whether requesting taxation of accounts before Registrar (rare..might occur if there had been some deficiency by the TIB (neglected to realize all assets, etc.)) (Rule 63)

· If not requesting taxation, then trustee sends same docs to creditors + final dividend (creditor then has 30 days to object to SRD, etc. pursuant to Rule 64(2)

· If no objection by creditor, then TIB may make fee (determined by tariff see s.156 ( stipulates that trustee shall receive fees and disbursements ‘as prescribed’ - rule 128 for summary) remit any unclaimed dividends to OSB + send a certificate of compliance

· Rule 128: governs Trustee’s Fees (tariffs) and Disbursements in Summary Administration

· (1): % fees calculated on the total receipts

· (2):  additional fees permitted to be claimed in addition to (1) (i.e. counseling, filing costs, registrar fees, taxes, disbursements)

· N.B. In ordinary administration bankruptcy, fee set by creditors and is s.t. approval.

· Another difference: In summary administration, don’t have to post notice of bankruptcy (155(c))

Assumptions of process

· Creditor and administrative control (creditors can call meetings, receive info., OSB can oppose discharge)

· But is this control realistic?  Does anyone exercise it in practice?  Creditors rarely interested: primarily an administrative routine. 

· Small percentage of cases with significant dividends in individual bankruptcies.  Majority: no/small dividend.

· What is process for?

Context
· Who files for individual bankruptcy in Canada?  Why? 

· Schwartz (1997): ‘in severe economic straits, low incomes, poor job prospects and a history of social assistance of unemployment receipt’

· Limited assets: 25% homeowners (54% in national pop’n); however, 15% of individuals had sold home prior to going bankrupt

· Reasons for bankruptcy: adverse employment change, business failure, overextension. (based on TIB’s reasons in 170 report)

Particular groups investigated by Schwartz

· Self-employed 

· Unmarried women 

· Young people < 30 (significant percentage with substantial student loan debt…study occurred before student loan debt non-dischargeable)

Explanations for rise in individual bankruptcy

· Democratization of credit…higher risk

· Demand side: easier access, advertising, decline of ‘stigma’

· Same folk as before but more debt and subject to greater volatility

Functions of individual bankruptcy

· “fresh start” for an honest, but unfortunate debtor

· Contemporary economy: high levels of consumer credit/debt, cutbacks in welfare state.  Bankruptcy as a form of safety net in a consumer credit society with limited safety net.

Question: You are individual who goes bankrupt: have a car, RRSPs, life insurance policy, make a good wage.  Of all of this property, what falls into the bankruptcy estate? 

The Scope of Property: Section 67 & 68 of BIA

s.67 (Part IV – Property of the Bankrupt) of BIA ( “property of a bankrupt divisible among creditors”

· Doesn’t include property held in trust (s.67(1)(a))
· Doesn’t include property that is exempt from execution/seizure under provincial law (BIA incorporates provincial exemptions) (s.67(1)(b))

· Look to provincial law to find out what property is exempt

· 67(1)(c) – general proposition that it (property) includes all property wherever situated at the date of the bankruptcy and any that may be acquired before your discharge
· 71(2) – on a bankruptcy, bankrupt ceases to have any capacity to deal with property (property vests in the trustee)

· definition of property (s.2 BIA)( very broad

s.2 “Property” includes money, goods, things in action, land and every description of property, whether real or personal, legal or equitable, and whether situated in Canada or elsewhere, and includes obligations, easements and every description of estate, interest and profit, present or future, vested or contingent, in, arising out of or incident to property.

Wallace v. United Grain Growers (SCC, 1997)

Facts: Wallace files claim for mental distress, loss of reputation, punitive damages against ex-employer – conceded that these are personal in nature and do not vest in TIB, however, he also files an action for wrongful dismissal (based on lack of notice), which is a claim for breach of contract.  Defence of UGG was that as an undischarged bankrupt, he had no capacity to bring the action (he was an undischarged bankrupt at the time he was fired)

Issue: This case deals with Wallace’s capacity to bring an action as an undischarged bankrupt. Two issues arise.  (1) Was this after acquired property – did timing matter?  (2) Does an action for wrongful dismissal constitute ‘wages, salary, etc.’ in s.68?

Held: Decision for appellant.  

Analysis/Ratio: 

(1) Iacobucci rejects common law gloss that bankrupt entitled to deal with after-acquired property until trustee intervenes (this was the approach of the C.A.).  Restricted to situations envisaged in s.99 (involving a good faith third party transaction for value re: after-acquired property).

· (Will protect third parties who deal in good faith with a bankrupt)

·  Beyond that (above), there is not a broader general principle – this case didn’t fit the s.99 situation because there is not a genuine third party situation (UGG hasn’t purchased something for value) here.  

 (2) An undischarged bankrupt can maintain an action against a former employer for damages in lieu of reasonable notice, not because of the timing of the acquisition of such property but rather, because of the nature of the property in question.  The underlying nature of the damages awarded in a wrongful dismissal action is clearly akin to “wages” and thus falls within s.68(1).  Section 68 carves out exception to s67 in relation to ‘salary, wages and remuneration’, noting the difference between the two sections. Thus, this money is not divisible among a bankrupt’s creditors and does not vest in a trustee.  Also looks at public policy of leaving bankrupt with enough income to support family (justifies a broad interpretation of s68).

Exemptions:

Re Fields (2002, Ont. S.C.)

Facts: Appeal brought by the secured creditor, DCFS, to obtain a declaration that the TIB has no claim in the bankrupt’s vehicle up to the amount of $5,000 and that DCFS has priority to that extent. DCFS was a creditor of Fields pursuant to a conditional sale contract made between Fields and DCFS, who had not perfected their interest.  In statement of Affairs, vehicle was listed as non-exempt property.  

Issue: Whether the TIB has any interest or claim to the bankrupt’s motor vehicle up to the amount of $5K.  Does the exempt status of the bankrupt’s property (if it is found to be exempt) prevent the TIB from enjoying property over DCFS’s unperfected security interest?

Decision: Appeal denied.  

Analysis:

Where a province enacts rules governing seizability, those express rules govern (Malenfant).  Court will look to the specific wording of the Ontario Execution Act to determine whether the execution applies because under s.67(1)(b), it is the provincial statutes that dictate debtor, creator and trustee rights.

1) Whether the motor vehicle in question is exempt under s.6(2) of the Ontario Execution Act.
· 6.  A motor vehicle not exceeding the prescribed amount or, if no amount is prescribed, $5K in value

· The vehicle in question is worth $11K and does not qualify for exemption

· 3(a) of OEA does not apply to 6 – nothing can be done with excess value

· vehicle does not qualify for exemption, effectively disposing of the appeal

2) Alternative: Can a creditor claim the exemption?

· Looks to Direct Rental  and does not adopt it

· No policy or principled reason to confer upon a creditor who has failed to meet the requirements of the PPSA for perfecting its security interest, an advantage over other unsecured creditors – can’t claim an action

3)  Is there an exemption for a PMSI?
· Finds for the trustee here as well, that there is no exemption for a PMSI

Life Insurance, Pensions and RRSPs

Re Larocque (1982, Ont. H.C.)

Facts: TIB files for a declaration that the bankrupt’s RRSP is not life insurance and is thus divisible amongst his creditors.

Issue: Are the rights of a bankrupt under an RRSP property which is divisible amongst his creditors upon bankruptcy? (Is the interest exempt from execution or seizure?) Turns on whether there is, in effect, a designation in favour of a person whose life is insured within the meaning of s.173(2) of the Insurance Act?

Held: Here, the RRSP is akin to life insurance, which does not amount to property.

Analysis: Look for definition of ‘life insurance’ from Insurance Act.  

· 35(g) “an undertaking entered into by an insurer to provide an annuity or what would be an annuity except that the periodic payments may be unequal in amount and such an undertaking shall be deemed always to have been life insurance

· Trustee submits that a life insurance contract involves risk and because this RRSP involves no risk, then not within the ambit of life insurance

· Court: there is an element of risk, which is dependent upon the life of Larocque (obligations of the company are dependent upon his life)

· Trustee then argues that the designation of Mrs. Larocque is not in effect a beneficiary pursuant to s.173(1) of the Insurance Act
· 173(1) Where a beneficiary is designated, the insurance money, from the time of the happening of the event upon which the insurance money becomes payable, is not part of the estate of the insured and is not subject to the claims of the creditors of the insured.

· (2) While a designation in favour of a spouse, child, grandchild or parent of a person whose life is insured, or any of them, is in effect, the rights and interests of the insured in the insurance money and in the contract are exempt from execution or seizure.

· Court: If he dies before a stipulated time, then wife is the named beneficiary (this is enough for the designation to be in effect)

Issue of discharge: Court looks at the monetary value of the RRSPs and concludes that the bankrupt is in a position to make a monetary contribution to his creditors.  

Income of a Bankrupt:

--> looks at relationship between s67 and 68

Marzetti v. Marzetti (1994, SCC)

Facts: Test case of re post-bankruptcy income tax refund (in ITA, if you go bankrupt in middle of year, you will then file pre-bankruptcy and post-bankruptcy income)– trustee v. director of maintenance enforcement: issues.  Marzetti signed a standard assignment agreement, however, the director of maintenance enforcement filed a notice of continuing garnishment against the federal Crown under the Family Orders Enforcement Act, instructing the Crown to pay them the money.  Now there is a contest between the director of maintenance enforcement and the TIB, who was entitled to money (IT refund from June thru until the end of the year) and whether it fell into the bankruptcy estate.

Issues: 

1. Could refund fall within s67?

2. Scope of s68: substantive (complete code) or procedural?

3. Was it (IT refund) a refund of, or analogous to, wages? 

4. Impact of agreement letter between bankrupt and trustee assigning refund to estate?

Decision: Appeal dismissed – maintenance director gets priority.

Analysis: 

Issue 1:

· Ignoring s.68 for the moment, refund does fall within s.67 – at “the date of bankruptcy”, Marzaetti had at least a future and contingent interest in his IT refund – in the absence of s.68, this would automatically vest in the TIB pursuant to s.71(2)

Issue 2:

· Section 68 is substantive, separate regime in relation to salary, wages, remuneration: based on plain language and legislative mischief.  (especially since it says “notwithstanding section 67” ( operates as a complete code) Provide consistency throughout Canada.

· SCC: must distinguish between the exercise of the right of property and the accrual of the right to property (contingent right accruing during bankruptcy)

· Property definition (s.2) includes contingent rights

· Wages do not vest until trustee makes a successful application under s68 (s68 permitted TIB to apply to ask for a certain % of debtor’s income)

· S68 intended to be a ‘complete code’ – based upon 1) literal interpretation (notwithstanding s67) & 2) s68 would provide uniformity re: income that could be attached by trustee

Issue 3

· Post-bankruptcy income tax refund is ‘deferred wages’ – their mere transformation over time does not alter their fundamental character.  Furthermore, this broad interpretation is fortified by public policy consideration re: family support

Issue 4

· Agreement letter did not create a valid assignment since rendered ineffective by s67 Financial Administration Act preventing assignment of Crown debt – trustee and a bankrupt cannot use contract law to circumvent statutory law in this area

· S68 provides a complete separate regime from s67 – wages won’t vest automatically in the estate unless a trustee makes an application

· Since no application by TIB (s68) before garnishment by Director and b/c the assignment couldn’t take effect, then Director of Maintenance has priority

· Note: OSB acted as an intervenor – issue of income tax refunds funding bankruptcies was an important one.  Although, they still ask (re: voluntary contribution to the estate) for Its.


Re Landry (Ont. C.A.)

Facts: Landry declared bankruptcy in 1997, discharged in 98 – at time of action, TIB not yet discharged.  Bankrupt had a claim for wrongful dismissal at time she declared bankrupt.  Bankrupt discharged.  TIB claiming either that the claim vested under 67 or pursuant to an order s68 (court allows TIB to go after claim pursuant to 68).

Issue 1: Did the damages for wrongful dismissal fall into the estate of the bankrupt?

Issue 2: Could TIB resort to s.68 after the discharge of the bankrupt?

Analysis:

Issue 1

· Follows Wallace: claim falls within s68 – an action for wrongful dismissal is akin to wages.  Resort must be had (by TIB) to this section to recover any portion of the award.  (‘complete code’)

Issue 2

· Lower court said section intended to apply to period from assignment to discharge.  C.A. rejects this approach and says that s68 applies b/c of nature of property regardless of timing of acquisition of the property or that payment is made in a lump sum.  Also notes a policy rationale for this interpretation: if s.68 was limited to pre discharge then trustees would oppose discharge and hold up discharge undermining rehabilitation.

· Although trustee had not followed procedure under 68(1) could do so when arbitrator’s decision was given (arbitrator is waiting for the court ruling before rendering a decision).

Issues re s68
· Does it apply to pre and post bankruptcy income? Landry seems to say yes but see comments by SCR in Ramgotra at p.486.

· 68(1) concerned with surplus income – look to BIA – there is a directive by OSB (p.211) – there is a formula for calculating the income over the 9 mos. period 

· Should it apply to pre-bankruptcy income?

· Issue of lump sum benefits classified as income –damages, pay equity settlement

· Note current definition of income in s68

· Still uncertainty as to application: Landry vs. Ramgotra

Development of s68
· 1992 – 1997: Attachment of post-bankruptcy income at discretion of trustee: OSB provides guidelines.  Trustees would get voluntary payments by debtors

· Belief that not enough debtors paying: that ‘too easy to go bankrupt’: trustees not going after income

· 1997 mandatory ‘surplus income’ payments based on grid on p.215

· Surplus income intended to nudge more individuals to file consumer proposals: spread payments over long period

· Filing bankruptcy where could have filed a ‘viable proposal’ becomes one factor for trustee extending discharge period (170.1)

· Trustee fees for proposal significantly increased

· Substantial increase in proposals after 1998: now 15%.  But at least 30% fail.

· About 15% of bankrupts make surplus income payments

Exemptions Policy
· Provide minimum economic security: permit individual to have necessaries to earn a living: preserve individual’s ability and incentives to earn

· Welfare substitution

· Family values

Exemptions from property of bankrupt
· Provincial exemption laws

· Ontario: Execution Act s2

· Fields case re automobile above $5K

· Issue of unperfected security interest in exempt property.  Could it trump trustee?

· Trustee wins because exemption privilege and not claimed by bankrupt

· See also Re Giffen and the power of trustee under s.20(1)(b) of PPSA in relation to unperfected security interests

· Note also problems re ‘blanket’ security interests in exempt goods

Pensions, Life Insurance and RRSPs

· Life insurance with annuity a form of retirement planning

· Exempt where designation in favour of named family member…see Insurance Act (p350) Re Larocque

· Conditional discharge order made – in determining how much should be paid on the order, Judge took into account that he had these life insurance assets (despite the fact that they were exempt)

· Pension plans (see s66 of Pension Benefits Act) – payable to family member – exempt from (see p.357)

· RRSPs are not exempt from seizure unless linked to life insurance (bankruptcy proof if is associated w/ life insurance)

· See page 350 – while benefits extended to family, exempt from seizure? – look up

· If transferred into this RRSP in fear of bankruptcy, could you get away with it?  Maybe – but what about fraudulent conveyances ( w/I 6 mos.)?

Extend exemption to RRSP

· Growth of self-employment – these individuals have to make their own retirement plans (issue of equity between employed and self-employed individuals)

· Government policy to promote retirement savings

· Protection would reduce need for public support

· Note that few bankrupts have RRSPs

· RRSPs not the same as pensions.  Many can be collapsed and not used for retirement

· Distributional impact of protection: generally higher income debtors

· Need for anti-abuse

Opposition to Discharge & Claims against the estate:

Contingent and Unliquidated Claims:
Re Wiebe 

Facts: Application pursuant to R.94 of BIA for a determination of whether a claim is provable.  

Issue: Whether the contingent claim of the Thunder Bay district Health Unit is a provable claim (1)  and, if so, the value (2) of the claim.

Analysis: 

(1) A provable claim must be one recoverable by legal process – must not be too remote and speculative.  There must be an element of probability of liability arising from Court proceedings.  Court decides that there is some factor for the happening of the contingency in this case ( thus a provable claim.

Rule 94(1)  provides that when a contingent or unliquidated claim is filed with the trustee, he shall, unless he compromises the claim, apply to the Court to determine whether the claim is a probable claim and, if so, to value the claim.

(2) Court looks to what is reasonable under the circumstances and then chooses a value.

Re Confederation Treasury Services ltd. (Ont. C.A.)

Facts: Motion (by E &Y) for leave to extend time to appeal disallowance of claim in bankruptcy – APPEAL from order disallowing claim.

Issue of extension of time: trustee would not suffer prejudice from granting of such leave – leave to extend the time to appeal from the order disallowing the proof of claim is granted.

Issue of appeal: Section 121 deems all debts and liabilities, present or future, to which the bankrupt is subject on the day on which they become bankrupt or to which they become subject to prior to discharge, as claims provable in proceedings under the Act.  121(2) refers to contingent claims – the claim at bar is, on its face, a contingent clam.  Claims which are remote and speculative cannot be considered contingent claims, however, the claim here constitutes a valid claim within the contemplation of s.121.  Matter then remitted to Gen. Div. For purposes of valuation of contingent claim.

Held: Appeal from Ernst and Young allowed – a declaration will issue that their claim is one which is provable in bankruptcy.  

Counselling:

· Blah, blah, blah.  TIBs are skeptical, bankrupts think it helps
Discharge and Objections to Discharge:

Relevant Statutory Provisions:

· 170 ( trustee’s report

· 170.1 ( trustee’s recommendation

· 172 ( (1) Court may grant or refuse discharge; (2) powers of court to do so

· 173 ( Factors for which discharge may be refused, suspended or granted conditionally (see (173(1)(a)-(o))

· 178 ( non-dischargeable debts

· 176 ( Duty of bankrupt on conditional discharge

· 180 ( court may annul discharge

· 168.1 ( first time individual bankrupt (automatic discharge if no opposition – 168.1(1)(f))

Re Raftis (Ont. SC, 1984)

Facts:  Application by the bankrupt for her discharge, which is opposed by an objecting creditor, who according the statement of affairs is substantially the only creditor.  There are two grounds of objection: 1) the income and potential income of the bankrupt is such that she is able to make payments to the TIB for the benefit of the general creditors; and 2) the bankrupt filed the assignment in bankruptcy for the purpose of avoiding a judgment in favour of the objecting creditor.  (Bankrupt entered into an unconditional sale agreement for creditor’s home, but was unable to sell their own home.  Creditor obtained a substantial judgment over the bankrupt and assignment was made by bankrupt.)

Issue: Whether the bankrupt should be discharged?

Held: Conditional ($60K payment) discharge.

Analysis: To make an order for an unconditional discharge would offend each and every one of the principles which were binding on the court for the purposes of the application.  To allow the bankrupt to avoid payment would be grossly unfair to the objecting creditor – bankrupts enjoy substantial income and have 30 years of productive earning capacity ahead of them.  Decides upon a condition of a $60K payment – would not leave the debtor so burdened that she could not support her family.  

N.B. (Re-iterates some of the important principles, established in past case law: 1) must balance interest of debtors, creditors and public, 2) undesirability of a citizen being so weighed down by debt that they are unable to carry on as a citizen, 3) enable honest and unfortunate debtors a fresh start, 5) success/failure of system depend upon administration of discharge provisions, 6) court not to be regarded as some sort of charitable institution, 7) court must guard against laxity in granting discharges so as not to offend against commercial morality, 8) discharge is not a matter of right)

In the Matter of the Bankruptcy of Georgina Weatherbee (2001, N.S.S.C.)

Facts: This is an application by the bankrupt for discharge.  She made an assignment in bankruptcy, applied for discharge and trustee objects.  Purpose of this objection was to obtain the ‘trustee’s fee’. 

Held: Trustee’s request for a conditional order is denied.  B/C she failed to meet the 173(1)(a) burden, an absolute discharge was not granted. Thus, court suspended the discharge of the bankrupt for a period of 1 week, after which time she was absolutely discharged.

Analysis: She is a first time bankrupt and, absent an objection, she would have been entitled to the provisions for automatic discharge available to first time bankrupts under s.168.1 of the BIA.  BIA does not contain a workable mechanism whereby trustees may ensure some reasonable payment for their services in circumstances where the income is insufficient to cover the fee – such a situation requires legislative intervention.  Where the trustee is simply objecting for the purpose of obtaining a fee, the Court will, in appropriate cases, make a conditional order. However, those circumstances will only involve a situation where considering solely the need to leave the bankrupt with adequate income to sustain himself ( such orders are the exception, not the rule.

Re Macumber (2002)

Facts: Trustee uses ‘automatic’ discharge process under 170.1 to obtain further payments from bankrupt for trustee fee. OSB claimed that not entitled to use 170.1 in this manner and that the trustee is required to return money paid under the conditional discharge. (Note that bankrupt was a first time bankrupt and would have been entitled to an automatic discharge under s.168.1.

Issue:

Held:  Original certificate of discharge (conditions met) set aside; absolute order of discharge granted by the court; trustee return all monies received by the bankrupt to the bankrupt.

Analysis: Section 170.1must be read in conjunction with s.68.  170.1(1) allows trustee to make a 170(1) report, s.170.1(2) requires that the trustee consider three factors when making a recommendation: (1) whether or not bankrupt has complied with required imposed by s.68, (2) consider the total amount paid to the estate by the bankrupt in regard to total indebtedness, (3) whether or not the bankrupt could have made a viable proposal.  Directive 11R elaborates upon the manner in which surplus income should be calculated.  Bankrupt’s income was considerably below the guidelines. When read together, s.170.1, s.68 and Directive 11R did not give the trustee the authority to make the recommendation he made with the attendant consequences – it was inappropriate t170.1(1) should not be used as a mechanism to extract a fee from a bankrupt when the b’s income falls short of the standards.  A recommendation under 170.1(1) must consider the facts set out in 170.1(2) and Directive 11R.

Credit Card Debt: 

In the matter of the bankruptcy of Loganathan Visuvalingam (Ont. C.J., 2000)

Facts: application by the bankrupt for discharge.  Objection by trustee on the basis of the conduct (excessive use of credit cards) of the bankrupt prior to the bankruptcy.  

Held: Discharged suspended for 4 months.

Analysis: Facts as enumerated in 173(1)(c), (d) and (e) have been established.  Above order is consistent with balancing the interests of the creditors, honest but unfortunate debtor, and the integrity of the process.

Re Zourntos (2001)

Facts: Bankrupt’s discharge is opposed by Amex – excessive spending ($25K) in period immediately preceding bankruptcy.

Held: Conditional discharge granted.

Analysis: Bankrupt is not an “unfortunate debtor” – bankrupt totally disregarded the interests of his creditors.  Bankrupt has good prospects and is well educated.  The court imposes the following conditions upon the discharge: 1) pay the trustee the sum of $30K at the rate of $400/month; and 2) undertake not to apply for any credit card use for a 3 year period.

In the Matter of the Bankruptcy of Claire Morin (1998, Alta. Q.B.)

Facts: Application for discharge of bankruptcy.  There is an opposed application for a first time bankrupt by the OSB. OSB opposes discharge pursuant to s.168(1)(b) of BIA.  OSB has a statutory right of intervention pursuant to s.5(4)(a).  Pursuant to s.5, OSB has enacted a number of policy statements, one of which is to only become involved when the parties are not doing what the office considers appropriate.  S.10 gives OSB specific investigative powers to OSB where he suspects on reasonable grounds that an offence has been committed.  Bankrupt accumulated $40K in cc debt prior to assignment.  

Issue: Can the OSB object to a discharge?  If so, under what conditions can the discharge be refused?

Held: One year suspension of discharge. (will run 8 months from the time of granting the formal order)

Analysis:  Bankrupt argued that a lack of any objection on the part of the creditors must be a significant factor in the eyes of the court. The OSB’s right to object is clearly set out in the statute – it fulfils a need to ensure integrity within the bankruptcy process by providing careful scrutiny.  The OSB has a right to object to discharge, just as the creditors do.  Court satisfied that bankrupt engaged in significant spending and her conduct is deserving of sanction.  Considers age, limited prospects, and lack of objection.  

Re Walker
Facts: Application by bankrupt for discharge in second bankruptcy.  Both times, the bankrupt ‘ran up’ significant credit card debts.  

Issue:  Whether the second time bankrupt can be discharged.

Held:  Application dismissed (S.172).

Analysis: Purpose of BIA is not to provide an indirect means of support to the bankrupt – this is not what honest but unfortunate means.  Refuses discharge to second time bankrupt where credit card debt used primarily for living expenses.  
( use of refusal of discharge where bankrupt does not cooperate with trustee and doesn’t make full disclosure to TIB

Bank of Montreal and Peter Giannotti (2000, Ont. C.A.)

Facts: This is an appeal by a creditor from discharge of the bankrupt.  Bankrupt owes $25M to 30 creditors; nothing paid to trustee, continues to be a member of an exclusive golf club.  Appellant (BMO) asks that: 1) application for discharge be refused; and 2) alternative: order remain intact save for the discharge granted on the condition that he contribute $250K to estate.  Submits that his conduct has been so egregious as to disentitle him any relief from discharge.

Issue: Whether the bankruptcy judge erred by not refusing the bankrupt’s application for discharge?

Held: Appeal allowed.

Analysis: BIA protects the “honest” but “unfortunate” debtor.  Court accepts that bankrupt has been “unfortunate” (downturn in real estate market, personal guarantees, etc.) However, “honest” cannot be applied to the manner in which he has conducted himself (lied to creditors, TIB, court, unwillingness to disclose financial affairs, neglected to provide information about family trust).  The integrity of the bankruptcy system requires a bankrupt to cooperate with the TIB.  Factors place him within s.173 of the BIA – the judge could not have granted him an absolute discharge.  Bankrupt may re-apply for discharge, but must co-operate with TIB and make full disclosure as to the relevant facts.

Exceptions to discharge: Student Loans (s.178(1)(g))

· Prior to 1997, such liabilities were released by an order of discharge from bankruptcy, by operation of s.178(2) of BIA, which provided that all claims provable are released by order of discharge.

· 1997 Amendment: 178(1) amended to add 178(1)(g), which excepted student ,loans from 178(2) 

· further amendment (178(1.1)) was enacted to permit application for release of student loans after the expiry of two years after the bankrupt ceased to be a f or p/t student
· 1998 Amendment: Bill C-36, an omnibus bill, incorporated changes mandated as part of 1998 budget ( increased the period during which discharge was not allowed from two years to ten years.

In the Matter of the Bankruptcy of Kimberley Kelly (Ont. Sup. Ct.)

Facts: This is an application by the bankrupt for an order under s.178(1.1) to release bankrupt of student loan liabilities.  Didn’t find job as teacher (what she was educated for), but did find administrative job and was making money. She made an assignment in bankruptcy 2 months after securing f/t employment.  

Issue: Can the bankrupt’s student loans be discharged pursuant to s.178(1.1)

Held:  Application dismissed without costs

Analysis:  Test which the bankrupt must meet is set forth in 178(1.1): (a) bankrupt must have acted in good faith in connection with the liabilities; and (b) bankrupt has and will continue to experience financial difficulty to such an extent that the bankrupt will be unable to pay the liabilities under the loan.  The bankrupt has the onus of proving these on the BOP.  

(a) Good faith: Bankrupt has not acted in good faith – no reasonable efforts to secure employment as a teacher, failed to make serious inquiries as to viable alternatives to repayment, ignored student loan obligations. Fails.

(b) Financial difficulty: She has been employed f/t for 3 years, has managed to contribute to RRSPs, will have sufficient income in future (raise), prospects are positive.  Fails. 

N.B.: this case brought between the 1997 and 1998 amendments.

Reaffirmations:

· situation where an individual reaffirms dischargeable debt; undermines the fresh start principle

· can occur by conduct or by express agreement

Manulife Bank of Canada and Planting (1996)

Facts: Motion for summary judgment on mortgage, promissory note and guarantee, brought by the plaintiff, Manulife. 

Issue:  Whether the defendants’ assignment in bankruptcy in 1992 and the parties’ conduct subsequent thereto can be said to amount to a prima facie release of the defendants personal promise and covenant to pay the balance owing.

Held:  Motion granted; summary judgment granted.

Analysis:  Where the secured creditor did not prove a claim in bankruptcy and where the debtors continued to possess the security and pay interest on their debt owing to the plaintiff and its assignor throughout the bankruptcy period, the debtors are not released from their debt or any portion thereof.  The rights of a secured creditor in the position of this plaintiff and its predecessor trust company are not lost by the bankruptcy of the debtor by operation of the Bankruptcy Act or at common law where that creditor did not value its security and prove its claim in bankruptcy, where the trustee released any interest in the security, and where the debtors’ possession and payments calculated on the entire debt continued.

Guest Lecture ( Stephanie Ben-Ishai: Consumer Bankruptcy and Gender
· Gender is an issue in the Canadian consumer bankruptcy context and it hasn’t been taken seriously

· Women represent over 40% of this growing # who are filing for bankruptcy

· Statement of Affairs: 1998  - OSB removed gender from the form.  It was only recently put back on.

· Personal Insolvency Task Force Final Report: 

· Ramsay and the Anderson/Schwartz studies

· R: 27% or less were female filers two decades ago, now over 44%

Key BIA Concepts:

· Provable claim

· S121(4) BIA – makes people who are owed spousal/child support creditors in the bankruptcy their spouse

· Non-application of the stay

· Section 69.41(1) BIA

· Preferred creditor status

· 136(d.1) BIA – decision to treat them in a preferred way – gives them a higher status than other non-secured creditors

· Exception to discharge

· Section 178(1)(b) and (c) BIA (these outweigh debtor’s rights to a fresh start)

Dominant American Approaches

1.  Bankruptcy ‘law is sexist’

· People who work in this area are interested in the family law context – focus is on ensuring that post-bankruptcy, women experience the same material consequences as men

· Pre 1997 in the Canadian contexts, American scholars would have classified Canada’s legislation as sexist (spouses not considered creditors, etc.)

· Still many problems remain within the system

· When family system overlaps with bankruptcy system, there exist problems

· Consensual or court ordered division of property prior to bankruptcy, but the transfer hasn’t happened yet, the supposed recipient just becomes a mere unsecured creditor.  (People have attempted to use constructive trusts in U.S. – remains an open issue here)

· If you are an unsecured creditor for this (above) property, might have trouble obtaining property b/c it becomes unreachable.

2.  Bankruptcy “law is male”

· If all bankruptcy laws are premised on a male model, this ignores the specific concerns of women

· Less than 2% of partners in large firms which have bankruptcy groups are women

· Participation of women as lawyers in consumer (much higher b/c fees are lower) vs. commercial bankruptcy cases 

· Humphreys and Munden

· Sent out questions to entire bankruptcy judiciary (314 surveys)

· 224 valid responses – 186 were men, 38 women, 11 minority

liquidation vs. consumer proposal bankruptcy: how women choose

· cp: ethic of care?

What is a Women’s Issue? Bankruptcy, Commercial Law and other Gender Neutral Topics – Elizabeth Warren 

1.  Bankruptcy is a Women’s Issue

· bankruptcy filings have grown by nearly 800% in less than two decades

· facing a rapidly growing risk of economic collapse

· women who file bankruptcy are a fairly representative cross-section of middle class 

· use the bankruptcy process to stabilize themselves financially

2.  Divorce, Alimony, and Bankruptcy

· ex-wives of bankrupt men are profoundly affected

· bankruptcy laws have been remarkably progressive (e.g. since 1903, no one may discharge an alimony or child support obligation)

· number of men who file for bankruptcy owing child support obligations is substantial

3.  How Commercial Interests Respond when a Business Issue becomes a Women’s Issue

· women are swept in with the men in financial trouble to create a genderless group of debtors

4.  Why Bankruptcy is not on the list of Women’s Issues

· bankruptcy presents complex issues, which offers an opportunity for lobbying by creditors, etc.

· consumer credit lobbying effort is backed by the biggest banks, finance companies, etc.

· few women’s lobbying efforts, which nonetheless cannot match the outlay

· stigma and stereotypes of bankruptcy: maxed out credit cards, fiscal irresponsibility being blamed as the cause 
· data shows that bankruptcy courts serve hardworking women with kids, problems, etc., not women who have bought too many pairs of high heels

· lack of data reported about sex of the filers ( topic will remain an issue for specialist and those with a direct business stake in the shape of the laws.  

· All the decision makers who run/implement the big business bankruptcy system are men

· Once upon a time, bankruptcy was the almost-exclusive province of men

· Business laws are gender neutral

· Bankruptcy is about commercial debt and the allocation of loss among private contracting parties, not about a “government program”

Fraudulent Preferences (s.95 BIA):

Clawing Back assets: Fraudulent preferences and conveyances

· Fraudulent preference: preferring one credit over another.

· ss95, 96 BIA: provincial assignments and preferences Acts.  Ontario ss.45

· also an act of bankruptcy ( 42(1)(c)

· Fraudulent conveyance (transfers to family, friends, etc.)

· ss91, 10-101 BIA (gifts and transfers at under value); Provincial Fraudulent Conveyances Act ss.2-6.

· Also an act of bankruptcy ( 42(1)(b)

· While a bankruptcy issue, it is also an issue of debtor-creditor law

Policies in preference law
· Prevention of subversion of equality of creditors by debtor when debtor insolvent (contrary to fundamental goal of bankruptcy law ( equity/equality)

· Deterring the race by creditors 

· Policy of repose/not upsetting completed commercial transactions

· Are preferences an issue of morality or simply to preserve bankruptcy distribution policy?  Paying key supplier, ‘heavy collector’ Relevance to issue of “intent”


· Law has attempted to distinguish between transactions that are classified as preferences and certain others, which are protected.

· One of the central concepts is that a preference will not be struck down unless it can be shown that the debtor intended to prefer one creditor (s95) ( unpredictability

· Preferences are a bankruptcy issue whereas fraudulent conveyance law is a general issue in debtor/creditor relations

· Balance between equality vs. not upsetting commercial transactions etc.

Who brings preference action?

· Trustee but also note s38 which permits creditor to bring (fraudulent preference) action and see s.38(3) (Creditor can bring action to ‘claw back’ the money – takes on risk, however, benefit will accrue to the creditor who brings the action)

· Consequences…transaction void…return to the estate.  Note tracing rules in s98.

Section 95 BIA & the s.95(2) presumption of intent:

· 95(1) every ‘conveyance, transfer…or charge…ever payment…obligation….judicial proceeding taken or suffered’ by an insolvent person…made with ‘a view to giving that creditor a preference over the other creditors’…within 3 months before the initial bankruptcy event’…deemed fraudulent and void’

· “with a view to giving” = intent to prefer

· s.95(2) deals with when intent is presumed:

· debtor insolvent (s.2 definitions of insolvent: unable to meet obligations generally come due, ceased making payments, or aggregate of property insufficient to enable payment of obligations due or accruing due)  ( expert accounting evidence might be brought to prove the insolvency

· payment etc. made within 3 mos

· preferential effect

· if above proved then onus shifts to creditor to show that payment was not made “with a view to prefer”. This is a question of fact.

Defences to Presumption
· Payment made in the ‘ordinary course of business’ (Pacific Mobile)

· made so that company could stay in business (Slaunwhite)

· “Diligent creditor” (Houston and Thornton) see Lord Mansfield.  But need to reconcile this with s95(2) ‘evidence of pressure not admissible to support the transaction’ – this was put in b/c it was thought that it was too easy to prevent something as being recognized as a preference by saying there was preference – 

Slaunwhite & Sons v. Sumner Holdings (NSSC, 1982)

Facts: Slaunwhite: company makes substantial payments on debts ($40K on $106K and $7.6K on $10K debt) to two key suppliers within the 3 month penalty zone, then goes bankrupt. (Another creditor was claiming that these are void as fraudulent preferences).  This is an application from TIB for order declaring void certain payments b/c they were fraudulent preferences pursuant to s.73(1) (equivalent is s.95).

Issue: were these payments to the 2 suppliers fraudulent preferences?

Held: Application denied.  Declines to declare as void the payment made by Slaunwhite.

Analysis:

· Go through the three s.95(2) requirements: 

1. Insolvency at time of transaction

· Slaunwhite had ceased paying its current obligations in the ordinary course of business as they became due ( met s.2 definition of ‘insolvent person’

2. transaction made within 3 ms before date of bankruptcy

· time between payments and effective date of bankruptcy < 3 mos.

3. effect of transaction ( creditor received preference

· received payments that others did not – difference tantamount to a preference.  

· Even though other creditors had been paid, payments made with a view to giving preference.  To show a preference, it is not necessary that all other creditors are not being paid.

1 – 3 satisfied ( TIB fulfilled the onus

· Having proved the presumption, onus shifts to creditor to disprove.
· Payments made so company could stay in business (argued that no reasonable business person would have felt it possible to stay in business)
· Argument that objectively no reasonable person would assume that continuation of business was feasible and payments must be assumed to be made with intent to prefer
· Nathanson J rejected this.  Decides to look at the issue subjectively through the eyes of this ‘not particularly experienced or astute businessperson’.  Mr. Slaunwhite bona fide believed he could pay his suppliers ( Slaunwhite did not intent to give a preference to Halliday and Calkin. (This is authority for taking the argument that one can take a subjective approach – Ramsay: golden retriever standard!!!)

Re Spectrum Interiors (Ont. SC)

Facts: Debtor returned some merchandise to supplier when insolvent.  Creditor concedes preference in fact.  Creditor then argues that the purpose of the transaction was solely to remain in business (argument similar to that invoked in Slaunwhite).  This is an application to have a return of merchandise declared a fraudulent preference.  

Issue: Is the return of merchandise a fraudulent preference?

Held: The return of merchandise was declared a fraudulent preference.

Analysis: After establishing the s.95(2) presumption, analysis turns to the creditor refuting the presumption.  Argument of creditor that purpose of transaction was to remain in business (similar type of argument as in Slaunwhite)

Ratio: Any reasonable person would see hopelessness of position and return of merchandise would not permit one to carry on business.  (actually says it would have put them in a worse position, but nonetheless adopts an objective standard(ratio)).  No reasonable prospect that such action would have enabled them to carry on in business ( adopt OBJECTIVE STANDARD re: intent.

( can make several different arguments in a fraudulent preferences case

( compare the two diametrically opposing judgments in Saunwhite and Spectrum

Re Speedy Roofing (Ont. SCCA, 1990)

Facts: Appeal from judgment which set aside a transaction as a fraudulent preference.  

Court: unprepared to interfere with the essential finding of fact by Saunders J. that there was a fraudulent preference and that the payments made by the bankrupt are fraudulent and void as against the TIB.  Payments still constituted a preference to Roofmart.

Pressure and the Diligent Creditor – Preference?  

Re Houston and Thornton (Ont. SC, 1973)

Held: Application for declaration of fraudulent preference dismissed.

Ratio:  In a situation where a diligent credit secures a payment on account, when other creditors who were not as diligent, did not, law will not penalize the diligent creditor.  In order to set aside the transaction, there must be some sort of fraudulent scheme on the part of the debtor to prefer the creditor and there was no such evidence.  Case deals with the issue of due diligence and pressure.

Re Bridal Boutique (Ont. SC, 1980)

Issue: Whether certain payment constituted fraudulent preference pursuant to s.73(1).

Analysis: Established the requirements in 95(2).  Evidence of D must rebut the assumption – she did not rebut it.  Defendant was in a very weak position and made valiant attempts to succeed in her business, however, the purpose of the Act is to equalize the financial loss of all creditors.  

Held: Payment was a preference under s.73 and will be set aside.  (decided in favour of trustee)

Re Townson (Ont., 1990)

Facts:  Application by a TIB for a declaration of a fraudulent preference.

Held: Application for declaration dismissed.

Analysis: Fulfill 3 s.95(2) requirements: onus shifts to Sunys (creditor)

Ratio: Here, the court was willing to apply the diligent creditor defence.  Evidence: debtor had been in touch with some mouthy creditor – seemed to be sufficient (in this case) in order to satisfy the ‘no intention to give a preference requirement’.  

( exception of pressure/diligence on behalf of the creditor is still used by the courts

“Ordinary Course of Business” Defence:

In the Bankruptcy of Pacific Mobile Corporation (SCC,1985)

What is meant by the ‘ordinary course of business’?  Not wise to attempt a comprehensive definition, but rather to consider the circumstances of each case and to take into account the type of business/industry carried on between the debtor and creditor.

· Was payment an anomaly or a regular occurrence? 

· Issue: how to determine the “ordinary course of business” (Pacific Mobile Corporation)  Cannot necessarily assume that the payment which was not made on the due date was not in the ordinary course of business ( evidence brought to show that this (late payments) was not particularly uncommon in that particular industry, and thus fell within the ‘ordinary course of business’.

Application of s.95 to enforcement activity by creditors
· Enforcement by unsecured creditor could constitute preference..e.g. distraint by landlord – relate to s.70(1)

· Look up s.70(1) – Courts: read it along with s.95 so that even though a LL may have distrained (incomplete though), it might be challenged as a fraudulent preference.

· One approach: distraints by LLs have been held to be preferences ( assumed an intent to prefer b/c the debtor let the landlord distrain

· Can catch involuntary transactions – has been applied to distraint cases

Section 96 

· Same as s.95, except s.96 deals wit the situation where you have “related persons”, which results in the fact that the time period increases from 3 mos. to 1 year 

Assignments and Preferences Act

· In addition to ss 95-96 BIA, must look at APA (dealt with situation where someone made an assignment for the benefit of the creditors)

· One of the main differences between APA and BIA, is the requirement of proof of concurrent intent to create a preference (of both debtor and creditor) ( see Caulfield for problems of proof
· Section 4(2) – deals with fraudulent preferences

·  (Caulfied (461): Were unable to prove concurrent intent ( case is illustrative of the fact that it will be difficult to do this.

· Applies to a person when insolvent, unable to pay debts in full or knows is on the eve of insolvency

· Debtor’s intention presumed under APA if action to set aside brought within 60 days of debtor’s assignment or date of transaction 

· Even though bringing it within 60 days, get benefit of presumption, but must still prove concurrent intent

· If not within 60 days, no presumption, still have to prove concurrent intent and there are defences.

· Payment of money cannot be attacked (as a preference) under APA (ss s5) ( Pontiac Forest case.  This will clearly lessens the impact of the APA.  Ramsay: one possible rationale ( act is ultimately based on English legislation, which existed prior to 1838 when payment by money was uncommon.  Would probably not cover cheque either. (equivalent to cash)  LOC? Arguable issue which you could try to equate to a cheque that it is immediately cashable.

· if brought outside the 60 days then pressure will be defence

Caulfield, Burns and Gibson v. Kitchen (1956, Ont. Sup. Ct.)

Facts:  Attack upon a chattel mortgage, dispute within 60 days. Counsel for plaintiffs (other creditors) rely on prima facie assumption of unjust preference pursuant to s.4(3) APA.  Brooks sold business to Kitchen and provided the mortgage.  Kitchen hadn’t been making all payments; Brooks took a security interest. Kitchen defaults and Brooks seized merchandise/cash.  This action is brought by other creditors of Kitchen.

Issue 1: Does this constitute a preference within the meaning of s.4(3)? Held:

Analysis: To succeed under s.4 of APA, they must show that Kitchen was “in insolvent circumstances or (was) unable to pay his debts in or (knew) that he was on the eve of insolvency”.  To render such an assignment void, there must be knowledge of the insolvency on the part of both parties and concurrence of intention to obtain an unlawful preference over other creditors.  Although the circumstances are suspicious, court didn’t hold that there was concurrent intent (this is a high burden). Brooks did not know Kitchen’s financial state.

Issue 2: Does this constitute a fraudulent conveyance within the meaning of s.2 FCA?

Analysis:  Here, plaintiffs do not have to establish insolvency; however, there is no ground on which it could be held that this conveyance was made with the intent to defeat, hinder, delay or defraud creditors or others within the meaning of s.2.
Held: Action dismissed on both grounds.

( Caulfied is demonstrative of the difficulties of proving concurrent intent
Gifts and transfers at under value

· S91, 100, 101: FCA ss2-5

· Transferring property and benefits to family, related persons to prejudice of creditors

· One must be just before being generous…debts must be paid before gifts can be made (Freeman v. Pope, 1870)

Section 91 – Settlements and Preferences:

· Central concept of ‘settlement’ (see definition: s.2): does not capture all gratuitous dispositions.  Abolished in most jurisdictions, but traditional understanding of concept still maintained in Canada (Whalley) 

“Settlement” includes a contract, covenant, transfer, gift and designation of beneficiary in an insurance contract, to the extent that the contract, covenant, transfer, gift or designation is gratuitous or made for merely nominal consideration;

· Original English common law requirement: donee maintain it in original/traceable form

· Deals with gratuitous dispositions & settlements

· 91(1) ( settlements made within one year

· 91(2) ( settlements made within five years

· 91(3) ( good faith/valuable consideration settlements

Definition of a settlement:

RBC v. Whalley (Ont. C.A., 2002)

Facts: Bankrupt transferred £40,000 into wife’s account in Isle of Man and then went bankrupt 20 mos later – transaction challenged as a settlement and as a fraudulent conveyance.  

Issue: Whether the conveyance/transfer can be regarded as a ‘settlement’? Looks at the definition of a settlement.

Procedural History: Lower court held that the transfer was a settlement – specifically, the 1992 definition of settlement was sufficiently broad to cover any gratuitous disposition.  

Ratio: C.A.: No, you haven’t shown that this is a settlement (must show that there was some intention that this property was to be held/retained for the benefit of the donee ( that they weren’t simply free to use as they wanted.  Held that it would have to go back to trial to determine whether it could be a settlement.  Essentially, said that the lower court got the definition of settlement wrong.)

( Ramsay: courts sometimes extend definition to achieve the correct results – Whalley case clarifies some of the confusion with respect to the definition of settlement.

Ramgotra (SCC, 1996)

Facts: Ramgotra converts RRSP to exempt RRIF (life insurance related form of savings, which is exempt under s.67) which designated his wife as beneficiary.  At the time of transfer R is solvent and transfer not made with intention to defeat creditors.  Two years later, he declares bankruptcy.

Issue: Can conversion be attacked as settlement under s.91(2)? – with consequence that funds go to creditors despite exempt status of RRIF under s.67? (Ramsay: conflict between 2 policies in bankruptcy; however, Gonthier is able to reconcile them.)

Conceptual issues in Ramgotra

· Issue of self-settlement where transfer non-exempt to exempt (e.g. buy condo if live in Alberta) Gonthier rejects concept of self-settlement: there is a requirement of disposition to third party. (goes contrary to basic idea of the settlement, which is the idea that it is a disposition to a third party ( can’t use s.91 to get at the conversion of non-exempt – exempt.  Must have a disposition to a third party.  S.91 does not apply to self-settlements. Rejects “Wilson” approach.

· Life insurance designation constitutes a settlement (note new definition of settlement in s2).  

· Includes a life insurance designation (part of the problem had been whether you could say a life insurance policy could be called property interests ( contingent nature)  Definition of property in BIA is broad ( life insurance designation does constitute a settlement.

· Interest of R did not pass therefore settlement void but does s67 trump s91? ( would then be void under s.91(2). 

· Interest did not pass b/c he retained the interest ( settlement made by Dr. Ramgotra fell within s.91 and was void, however, there is another issue pertaining to s.67 and exempt property under which the RRIF would be exempt.  Sees exemptions as central.  

Policy issues identified by Gonthier

· Ensure equitable distribution: fresh start for debtor (financial rehabilitation)

· Importance of life insurance policy exemption to provide for welfare of dependents: a necessity.  Central role of exemptions to fresh start

· Notes that transaction could not have been challenged outside of bankruptcy under fc law.  Creditors should not have greater access to assets in bankruptcy than they possessed prior to bankruptcy.

Gonthier reconciles ss. 67 and 91
· Constructs 2 stages to bankruptcy process re: settlements and exemptions: 1) property passing stage and 2) estate administration stage s.91 relates to first stage and s67 to second stage

· S.91 applies to property passing stage ( b/c settlement is void, RRIF falls into estate 

· S.67 applies to estate administration stage ( life insurance is exempt 

· RRIF falls into estate but the trustee b/c of exempt status cannot exercise estate distribution powers over the exempt asset

· Conclusion that RRIF is exempt from creditors

· Now have a situation where it is quite possible for someone to convert non-exempt to exempt and not be challengeable as a self-settlement under s.91 

Possible implications….

· Conversion of non-exempt to exempt might be attacked under provincial fraudulent  conveyance law.  Require to show that it represents a ‘disposition’ of property.  Gonthier thinks that they could be regarded as dispositions.
· Precondition to s67 exemption under provincial law is that it is not a result of a fraudulent conveyance
Attacking transaction under provincial fraud conveyance law

· Issue of proving intent of debtor (s.2 FCA)

· 2 types: Gratuitous or nominal consideration transactions

Presumptions in FC law (obiter – b/c he didn’t need to consider the issue here): 

· Since Ramgotra acted in good faith, don’t need to decide any issue of fraudulent conveyances here, but does so for the sake of guidance

· Gonthier: FC law goes back to Lord Mansfield – important to attack fraud ( important to take a large, liberal interpretation.  

Gratuitous transactions

(apply presumption from Freeman v. Pope (1870). If necessary effect of the transaction is to render the debtor unable to pay their debts then the judge must infer that the transfer was made to defeat or delay creditors. (treated as a fraudulent conveyance)

· Note Mandryk v. Merko (1971) which suggests that the presumption can be rebutted (followed Re Wise ex Parte Mercer 1886)

· Mandryk v. Merko: gratuitous transfer of real estate to wife, claimed the reason was his illness. (evidence to this effect)  Provided the debtor brings sufficient evidence to court to rebut presumption re: intention, then presumption will have to yield.

· When arguing a FC case, use Freeman v. Pope as a starting point, but can also take a different position.

· Above presumptions used in cases of gratuitous promises

Non gratuitous transactions: 

(then courts require actual proof of intent + concurrent intent of transferee

· Quite a high burden of proof for creditor to prove that it was a FC

· Act uses the phrase ‘notice or knowledge’, Canadian courts have said that you need more (( problems of proof)

· Difficulties of proof: court may use ‘badges of fraud’ allowing it to find fraud unless person wishing to uphold transaction can explain away

· Intuition has a lot to do with it

Badges of Fraud:

Twyne (1601):

· secrecy made pending the writ, donor remained in possession using goods as his own, general gift, self-serving statements that gift made in good faith, honestly and truly

· Pierce was indebted to Twyne, also indebted to C. C brings an action against P. P conveys assets to T, but remains in possession.  Early form of non-possessory security interest.

· Court: transaction between T and P was void under the statute of Elizabeth ( was fraudulent.  Put forward what became known as the ‘badges of fraud’.  Badges of fraud: Secrecy, pending the writ, donor remained in possession, general gift of all goods, self-serving statements. 

Additional badges of Fraud:

Solomon v. Solomon 

· Additional badges: grossly inadequate consideration, close relationship eg near relatives or close friends, cash instead of cheque (see list in Solomon at 522), undue haste in transaction.  

· Courts always look to the facts of the case, however, these are facts which, cumulatively, would require the rebuttal of the presumption of fraud

· Role of badges: require the defendant to explain

· Role of consideration ( FC does make a distinction between gratuitous and consideration situations

· Note also fc provision in Assignments and Preferences Act (4(1)) limited to insolvency: less protection where inadequate consideration. (FC act not limited to situations of insolvency)  ( under 5(1) of APA, there is protection where there is reasonable consideration ( must then show concurrent intent.  However, if the consideration is inadequate, will then be in a Freeman v. Pope situation.  


Other FC rules

· Rule in Mackay v. Douglas (1872): situation where convey away property before entering a new business and the effect of this conveyance is to leave you with no assets, then that transaction may be challenged later as under the rule in Freeman v. Pope.  (Facts: D sold all his assets to his wife b4 becoming a partner in a firm (speculative business), business failed, settlement set aside under the presumption in Freeman v. Pope.  (scope of the rule unclear: applicable only to speculative businesses? Must business fail shortly after conveyance?)   Application of Freeman v. Pope.  Scope of rule in Mackay v. Douglas. 

· Ethical issue for lawyers (but now have LLPs)

Sections 100-101 BIA reviewable transactions

Section 3: non-arms length transactions shall be deemed to be a reviewable transaction, furthermore “related” people’s dealings are not arms length transactions.  The determination of whether something is an arm’s length transaction is a question of fact. 

Section 4: definition of “related” peoples and corporations. 

Section 100 – Reviewable Transactions: 
· (1) examination of consideration in a reviewable transaction 

· (2) Court may give judgment for difference between actual/market to trustee against other party or to privy (if consideration conspicuously greater or less than the fair market value)

· (3) Difference/value determined by trustee

· ( time limit for reviewable transactions is one year 

· Power given to trustee to inquire whether fair market value was received

· If consideration given or received conspicuously greater or less than fair market value then:

· At the outset, note that no requirement of insolvency at time of transaction or reference to the intent of the debtor

Section 101 – Inquiry into Dividends and Redemption of Shares

· Addresses dividends, redemptions, purchases of shares within a year of ibe and which were made when corp insolvent or which rendered corporation insolvent

· Application by TIB for recovery b. directors/shareholders

· (1) Section may attack inter-corporate transactions (holding companies, subsidiaries, etc.) and allows for inquiry into dividends and redemptions of shares

· (2) Court may give judgment to trustee against directors if such a transaction in (1) occurred at (a) time of insolvent or transaction rendered corporation insolvent; and (b) directors didn’t have reasonable grounds to believe that company was solvent.

· (2.1) Criteria: directors acted prudent and diligently

· (2.2) Judgment against shareholders

· (3) Directors exonerated when they protested against such a transaction/payment

· (5) Onus of proof is on directors to establish insolvency/reasonable belief

· (6) Onus of proof on shareholders

Application to proposals/CCAA

· 101.1 relates to proposals holds that ss.91-101 apply to Part III, Div 1 proposals

· CCAA does not contain provisions similar to 91-101

Standard Trustco v. Standard Trust Co. (Ont. C.A., 1995)
Facts: Trustco, a holding co., had a group of unsecured lenders.  Trustco was parent co of Trust Co., a financial trust corporation. Trust Co was in financial difficulties, Trustco made a capital injection unaware that they were insolvent. Trust Co. petitioned into bankruptcy, TIB claims that the transactions of parent/subsidiary were reviewable and that there was a conspicuous difference.  CDIC intervened b/c it had already paid out $ to depositors.

Issue: Should an inquiry be conducted under s.100(1)? Discretion?

Ratio: C.A. holds that there is discretion to proceed under 100(1) (as to whether they were going to conduct an inquiry) and also under 100(2) with respect to whether to give judgment.  The exercise of discretion under s.100(1) would include equitable considerations.  100(2) confers a discretion on the courts which is to be exercised on the basis of equitable grounds (good faith of the parties, the intention of the parties, fair value and received). (lower court had thought there was no discretion in the application.) 

When deciding to give judgment under 100(2), court can look at the context of the entire transaction.  Turned the rule into one in which discretion can be applied (perhaps contrary to its intent).

Mandryk v. Merko et al. (1971, Man.CA)

Issue: Whether conveyances were null and void pursuant to s.3 of FCA that they were made with intent to defeat, hinder, delay or fraud his creditors?

Analysis:  Accepted trial judge’s decision of credibility of witness’ testimony re: absence of intent and then discusses Freeman and Pope and the presumption of intent if the necessary effect of a conveyance’s effect was to defeat, hinder or delay creditors.  Here, ev idence of the absenceof fraudulent intent cannot be ignored ad has to be placed in the scale for consideration along with the Freeman v. Pope presumption.  However strong the presumption of a necessary effect is, it is not conclusive ( transfer was for an honest purpose which in no way was designed to prejudice creditors.

(factors: gave back Mother’s land, transferred land to wife b/c of illness.  Also, N.B.: the fact that the contesting ‘creditor’/plaintiff didn’t possess an existing debt at the time of the transfer ( matter a long way from judgment)

Chapter 5: The Impact of bankruptcy on contractual rights
· contracts may represent assets/liabilities of the estate

· issue of power of trustee to (a) assume (b) reject and (c) assign a contract

· depends upon common law rules of  K, BIA and CCAA

· different rules in bankruptcy and reorganization under Part III Division 1 and CCAA

Types of Contracts
· general supply or service contract

· technology licences (e.g. trustee powers to licence)

· commercial tenancies

· contract of employment and collective bargaining agreement

Example:

· debtor agrees to buy 1000 hats at $5 delivery in 30 days.  Bankruptcy intervenes.

· Trustee may or not wish to go through with the transaction

Policy Issues:

· Bankruptcy and reorganization may want breathing space…prevent a party from terminating

· Trustee may wish to continue contract which is beneficial for creditors

· Reorganization: will want to ensure continuing supply + may want to shed obligations which hamper success of reorganization

Rights of termination of non-debtor

· K will often confer right to terminate on bankruptcy (so called ipso facto (by the mere fact clauses))

· Under straight bankruptcy…scope of stay under 69.3(1) (Vachon)

Right to terminate under commercial proposal

· S.65.1(1) prevents termination or amendment ‘by reason only’ that insolvent or proposal being filed

· 65.1(2) leases and licences no termination because non-payment of rent or royalties

· 65.1(3) prevents discontinuance of service by public utility…b/c insolvent or non-payment for services.

· Can ask for immediate payment – don’t have to carry debtor through reorganization 65.1(4)(a)

· Can petition to court saying that the sections don’t apply to them b/c it would cause them significant hardship (65.1(6))

· CCAA broad scope of power under s11

· One current proposal to extend the prohibition on ipso facto clauses

Trustee assuming Contracts:

Potato Distributors v. Eastern Trust and Hammill and Ching (1955)

Facts: There is a 3-year supply K, which the trustee wishes to carry out. This is an appeal for an order declaring the contract to be frustrated and void by reason of the bankruptcy of the debtor.

Issue: By carrying out the contract, is the TIB carrying on business necessary for the beneficial administration of the estate?

Held: Trustee entitled to go ahead and assume the K.  See s.10(1)(c) (now 30(1)(c)) which says that the trustee has the right to carry on business so far as necessary for the beneficial administration of the estate.

Analysis: ‘necessary’ must be something more than beneficial.  By carrying out the contract, TIB endeavours to mitigate the liabilities and is not trying to make a profit. Can only carry on to beneficially wind up for the general body of the creditors. 

--> Note the role of inspectors (116-120)

Re Thomson Knitting (1924, Ont.)
Facts: Purchaser gets shipments from supplier and doesn’t pay and then goes bankrupt.  Trustee steps in and doesn’t assume contract --> breaches contract.

Issue: What damages, if any, are the creditors entitled to for the breach of contract? (Also, the question of what the suppliers rights are, arises.)

Held: Creditors awarded damages.

Analysis:  Upon the purchaser becoming bankrupt, the contract for the purchase of goods is not cancelled. A trustee can normally assume a contract, but if the trustee doesn’t do this within a reasonable period of time (ramsay: usually at the first meeting of creditors, which is 21 days after the appointment of the TIB), then the vendor is entitled to assume that the contract is cancelled/breached.  (Ramsay: Cancelled?  Can’t unilaterally cancel a K – can repudiate, reject but the other party always has the option of whether to accept.)  Furthermore, the vendor not bound to deliver on insolvency until price of earlier goods, which were delivered are paid for, notwithstanding the agreement to extend credit.  

Result: At the time of bankruptcy, the contracts were outstanding and uncancelled, and as such a breach of contract will lead to a judgment in favour of the creditors and the damages, if any, will be measured as of the date of the first meeting of creditors.

Rights of rejection by Trustee: Licences

· No statutory right to disclaim (cf US)

· But contract law: freedom of k = freedom of breach.  Essentially, the trustee ‘steps into the shoes’ of bankrupt.

· Can de facto disclaim by rejecting the contract and non-debtor will be limited to damage claim for breach. Prove claim in bankruptcy. (even though there is no statutory right to breach/refuse)

· Issue of equitable remedies (e.g. specific performance) against the trustee

Erin Features (1991, B.C.S.C.)

Facts: Pre-bankruptcy K which granted exclusive marketing rights in a film, which the bankrupt started and the creditors (MCM) finished.  Trustee relies on common law to argue that they can disclaim a contract, whereas the creditor, MCM, relies on the nemo dat principle, which says that the trustee gains no greater right in the estate than the bankrupt held. 

Issue: Can TIB disclaim K pre-bankruptcy contract?

Held:  Application by trustee dismissed.  Creditors win.

Analysis: Presuming that the TIB had the power to disclaim, the contract nonetheless does fall within the class of executory contracts which may be subject to disclaimer. (property was validly conveyed and no special power under bankruptcy exists to reverse that conveyance.

· Doesn’t decide on the issue here, leaves that for another day

· Beyond the power of the common law to provide protection to the licensee

· Outside of bankruptcy, could try and make a ‘negative covenant’ argument

Example of technology licence:

· Assume Microsoft declares bankruptcy. Can TIB terminate Windows licence stop you from using and sell program to someone else? Or renegotiate at higher price?

· If licensee would have right outside of bankruptcy to injunction to enforce negative covenant of licensor not to assert ownership rights during license then should have right in bankruptcy. Issue of support obligations

· U.S. see 365(n) as response to Lubrizol decision

· Specific provision – look this up.

· Ramsay: apply contract law issues. Any basis for these concerns?

· Eaton’s case dealt with a similar fact scenario, in which it granted exclusive rights to credit card company

· Had given them an exclusive 10 year licence to use the Eaton’s logo

· Eatons wanted to break contract b/c they wanted to make a deal with Sears

· Eatons repudiated K with credit card company under CCAA, CCC brought motion before Farley asking for specific performance (didn’t want a damages claim – would have become an unsecured creditor)

· Farley permitted Eatons to repudiate the contract – it would be unfair to elevate the financing co’s claim above other creditors.  At a technical level, SP should not be given, b/c the agreement couldn’t be carried out anyways.

· Ramsay: don’t make too much of this case 

· Clash of bankruptcy ideas with contractual ideas

Further questions:

· Role of equitable remedies for non specific debtor (e.g. injunction or specific performance)

· Eatons case raises this issue

· Policy issues in whether to reduce the claim to one for damages

· Damages don’t help --> unsecured creditor

· Issue of contractual remedies? Might have to think harder about applying them in bankruptcy situations as opposed to non-bankruptcy situations.

Commercial Landlord/Tenant Issues:

· Lease may be burden – ability to disclaim

· Valuable asset – ability to assign

Commercial Tenancies in Bankruptcy

· 146 refers to provincial law subject to priority in 136(1)(f) in relation to arrears of rent, acceleration and also st 73(4) (situation where a landlord has distrained)

· 146: will be determined according to the ‘laws of the province’ (Commercial Tenancies Act)

· CTA ss38/39 permit trustee to retain, assign or disclaim lease.  See also s.30(1)(k)

· Election to retain/assign within 3 mos. of bankruptcy

· S.38..CTA says that you may assign to any person who will observe terms of lease, agree to conduct a trade or business which is not reasonably more objectionable or hazardous than that conducted by debtor and who is approved as a fit and proper person by court

· ENTER IN S.38(2) OF LTA HERE 

Assignment of lease in context of shopping mall:

Micro Cooking Centre v. Cambridge Leaseholds (Ont.H.C., 1988)

Facts: MCC had stores in various malls and had inventory of microwave ovens.  MCC goes bankrupt. TIB wishes to assign leases to fast food outlets (yogen fruz).  Obviously, the assignment would result in a different use.  The lease had restrictions (like a negative covenant) which stipulated what use the premises could be put to – this was a ‘user clause’.

Issue: Could the MCC lease with Cambridge be assigned? Turns on whether the assignees were ‘fit and proper’ persons within the meaning of s.38(2)?

Held: YF doesn’t meet the ‘fit and proper’ persons definition within the meaning of s.38(2) and thus the TIB cannot assign the leases to them.

Analysis: 
To be able to assign a lease, TIB needs court approval of assignees under s.38(2). The user clause stipulated that the business couldn’t reasonably be of a more objectionable or hazardous nature than that conducted by MCC. 

Analysis of Issues:

Application of s.38(2) – Fit and Proper Person

( court can look to the reputation of the assignee as both a tenant and businessperson, as well as their creditworthiness

( whether the assignee will be motivated to and able to honour the covenants under the lease

( status of the bankrupt estate and the availability of assets to meet the claims of the estate’s creditors

( impairment of the landlord’s rights ought to be kept to a  minimum

( statute does not authorize the court or the trustee to amend the terms of the lease

( onus is on the applicant trustee to satisfy the court on the facts and law that the approval sought ought to be granted, having regard to the conflicting interests involved – central issue is proposed use

User Covenant

( no similarity in the 2 types of businesses

( TIB failed to achieve compliance with the mandatory requirement that the assignees covenant effectively to observe and comply with the terms of the lease.  The proposed assignees do not meet the test of eligibility for approval under s.38(2)

Considerations relevant to a shopping mall

( rent – often based as a % is an important factor for court when exercising discretion

( merchandising mix – essential in the organization of a mall (location, suitability of spaces, competition)

Held: Court cannot impose new terms upon the landlords.  In deciding whether the lease can be assigned, the court is doing a balancing act between creditors and other tenants/landlord, however, in applying s.38(2), it ought to be stricter in giving the nod to the debtor-bankrupt to be able to assign. The user clause is fundamental.

The U.S. approach to shopping centres:

· US bankruptcy code s.365(b)(3)

· Assignment for shopping center leases (factors such as rent, etc.)

Limits on landlord damage action in bankruptcy: 
Re Vrablik (Ont., 1993)

Facts: Fitness center with 5 year lease fails after 15 months; trustee disclaims lease.  The landlord then makes unliquidated claim for prospective damages from loss of tenancy. 

Analysis: Landlord argues that the “laws of the province” referred to in s.146 are the common law as well as statute and that the common law, developed in Highway Properties, should be adopted in this case (commercial lease treated as a contract).  Cannot apply this case here because a bankruptcy is gravely different from a repudiation of contract – bankruptcy is a final/irreversible situation and as such, the legislature has provided for a comprehensive scheme within s.38 (CTA) and s.136.   

Held: Landlord limited to the preferred claim of 3 months pre and post bankruptcy (s.136) ( landlord did not have a provable claim for future rent beyond this period.

N.B.: Ramsay asks is this analysis correct? This position has been adopted by Ontario courts.  Seems to conflict in some ways with s.136(3) (to the extent that you are unable to fully recover your claim as a preferred claim, you can rank as an unsecured party for the balance)

Relevant statutory provisions:

s.146  Subject to priority of ranking as provided by section 136 and subject to subsection 73(4), the rights of landlords shall be determined according to the laws of the province in which the leased premises are situated.

Disclaimer of lease under Commercial proposal BIA
· Section 65.2(1) may disclaim lease with 30 days notice; however this is subject to the landlord’s right to challenge under 65.2(2) (LL may seek declaration that 65.2(1) inapplicable)

· Court will not uphold challenge if satisfied that insolvent person would not be able to make a viable proposal without the disclaimer of the lease and all other leases that the tenant has disclaimed

· Where lease disclaimed proposal may permit landlord to file either proof of claim for actual loss or an amount based on formula 65(4)(b)

· Different rules in bankruptcy and commercial proposals

· Test here is harder on the debtor that the one that the courts have developed under the CCAA (gentle)

Re Armbro Enterprises (1993, Ont.)

Facts: A landlord of the bankrupt opposes the sanctioning of the CCAA plan.  

Issue: (1)Should the court sanction this proposal?; (2) Can the court terminate a lease under the CCAA?

Held: Sanction and approval of the Court is warranted.  

Ratio:  (1) In considering whether to sanction a proposal, court looks to whether (i) there has been statutory compliance, (ii) whether anything has been done outside of the CCAA, (iii) plan is fair and reasonable. (2)CCAA is broad, remedial legislation, designed to facilitate a re-organization of debtor companies. Although there is no specific provision within the CCAA which states that the court has the power to terminate leases, there is nothing in principle which precludes a court from interfering with the rights of a landlord under a lease (follows Graton-Fraser).  Thus, court can terminate a lease.

The impact of Bankruptcy on Employment Contracts and Bankruptcy

· Rights under s.136(1)(f) limited.  Issues of severance and termination pay.

· Preferred claim of Ee is fairly limited (doesn’t include severance/termination pay)

· May have a claim under ESA.

· Claim for wrongful dismissal – i.e. failure to give reasonable notice 

· Contractual claim based on terms of K (e.g. Optenia case)

Optenia (Ont., 2002)

Facts: Motion by TIB for advice concerning the effect on employment contracts when terminated by the bankruptcy of the employer.

Issues:

1. What is the effect on the employment relationship resulting from the bankruptcy of the employer?

( The employment relationship is terminated – this follows Rizzo v. Rizzo, which held that bankruptcy acts as termination of employment

2.  Have the employment contracts been terminated without “just cause”?

( Yes – bankruptcy = termination without cause.

3.  Does the event of bankruptcy constitute frustration in law of employment contracts?

(No – evidence does not disclose that such a contract is impossible of performance. Here, bankruptcy was a self-induced act and therefore the doctrine of frustration would not apply.

Impact on Collective Bargaining Agreements:

Re Royal Crest Lifecare (Ont.S.C., 2003)

Facts: Motion by TIB for order wrt ancillary powers relating to employees of bankrupt. Cross motion by union for order granting leave to pursue applications before LRB.

Issue: Can the TIB become a successor employer if the TIB hires employees to do the work previously engaged in by employees pre-bankruptcy? Does a CA terminate in whole or in part, upon bankruptcy for all/some purposes and if so are these terms revived upon the happening of some event?

Analysis: Contracts of employment, including collective agreements, terminate with a bankruptcy. Trustee’s role is that of qua realizer of assets and/or qua employer ( circumstance of operating the business is merely incidental to the function of realizing upon the assets.  The trustee’s behaviour has been exemplary – cross-motion is dimissed.  In the meantime, the CA is not terminated but rather it is put into suspended animation, to be revived if and when a purchaser with a personal economic inerest in the operation of the business acquires the business.

Result: Employment of all employeesx terminated by viture of bankruptcy. TIB authorized to engage any or all of such former employees of B or any other persons.

Randomness:

Senate sub-committee made its report this week

· RRSP will become exempt

· Student loans reduced to 5 years with hardship

· Ipso facto clauses not enforceable

· Employee claims remain at $2000 but acquire a superpriority

· Trustee can disclaim executive contracts 

· Recommendation that a collective bargaining agreement can be disclaimed in bankruptcy and reorg

Chapter 6: Business Reorganizations - CCAA and Part II Division 1

Canadian Regime:

( current Canadian regime for reorganization has 2 components:

· Part III of BIA (generally for small corporations)

· Rules-based ( fairly structured process

· Launching of proceedings triggers automatic stay; unsecured creditors are stayed; secured creditors affected by the proposal are also stayed

· CCAA (large corporations)

· Court-driven regime for structural and financial reorganizations of corporations with debts exceeding $5M

· Stays are not automatic; courts decide whether to grant them and what their terms are

· Courts have a lot of discretion

( to prevent forum shopping, transfer between schemes is restricted (inconvenient in some cases)

( Canadian regime derives efficiency gains from having a dual structure capable of addressing the different needs of large and small businesses

( regime has some redistribute effects; by staying creditor enforcement, there is a transfer of risk to creditors

U.S. Regime:

( reorganizations are administered under Chapter 11, which provides a “two size” reorganization model, making different procedures available for small and large business reorganizations (small-business scheme is limited to firms whose debts < $2M)

( largely court-directed process

( superior to the Canadian regime in that one comprehensive bankruptcy law is able to meet the needs of both small and large businesses

Uses of CCAA

· “community” cases: Algoma steel dominates the Sault Ste Marie

· when it is opportune to restructure other aspects of the business: Air Canada and leases

· Air Canada – unable to restructure labour costs outside the CCAA

· liquidation – appointment of an interim receiver 

· s. 47 – do more than act as watchdogs

· move to get interim receiver appointed under the CCAA

· may also be used to liquidate some of the assets of the debtor

· hybrid – CCAA proceedings and interim receiver to liquidate part 

· “straight reorganization” 

· “pre-pack” – prepackaged CCAA applications – everything worked out beforehand

· informal workout – short of bankruptcy, outside of CCAA, avoid costs of CCAA process (which are very high)

Some new actors in the process:

** why go under the CCAA?  Right-down contracts, get new financing

· Monitor 11.7

· Debtor in Possession ( DIP financing – the ability of the debtor to borrow money and the super-priorities of the interim lender

· Chief Restructuring Officer – contingency fee basis – get millions if it is a successful reorganization

· Creditors committees – largest lenders of a particular class – given confidential information about ongoing attempts to restructure

· Vulture funds

Issues in CCAA ( A Roadmap

· Starting the process. Who? Why?

· Scope of the stay 

· Operating within the CCAA: the ability to operate, borrow, control and regulation of the debtor

· Ability to write down K

· Developing the plan: who does it?  What about objecting creditors?

· Requirements for approval – requires court approval – what is the role of the court?

· Role of shareholders – residual claimant (they get nothing) – but, do they have any significance under the CCAA

Application under the CCAA and the relevant provisions:

(s.3: Condition of claims exceeding $5m debt and insolvent 

· Could also commit an act of bankruptcy

· No definition of insolvency

· Who makes proposal: Application made by debtor, creditor or “any other interested person” – s. 11(1)
· Jurisdiction: given to court where head office or chief place of business is based (in Canada) s.9(1)
· Requirements of application s. 11(2)

· Required to be called “initial application” and must be accompanied by a statement indicating projected cash flow and copies of all financial statements, audited or unaudited

· Initial Order: Court may make an order “on such terms as it deems necessary” for period not exceeding 30 days staying “all proceedings” etc. s. 11(3) (see broad scope of powers in 11(3)(a)-(c))

· Extension of order: can get one under s.11(4) on terms the court may impose (requiring an extension keeps the debtor on a ‘reasonable leash’)

Additional Requirements for the granting of orders (Initial & Extensions)

( S.11(6)(a) – initial inquiry: the court will not make an initial order unless applicant satisfies the court that the order is “appropriate”

( Extension [s.11(4)(a)]: court will not make an extension order unless the court is satisfied that it is appropriate (s.11(6)(a)) and that the applicant has acted, and is acting, in good faith and with due diligence (s.11(6)(b)) 

In the Matter of a Reference Concerning the Constitutional Validity of the CCAA 1933 (1934, SCC)

( talks about the broad purpose of the CCAA: beneficial to the general body of creditors and shareholders; reorganization may give those who have a financial stake in the company an opportunity to salvage its intangible assets

( recognizes that the public interest will/may be reflected in the decisions of the creditors/shareholders and is undoubtedly a factor in which a court would consider in deciding whether to sanction a CCAA proposal

Elan Corp. and Nova Metal Products v. Michael Comiskey (1990, Ont. CA)

( important only in the sense that it discusses the history and purpose of the CCAA

( history: first appeared in the midst of the great depression and was intended to provide a means whereby insolvent companies could avoid bankruptcy and continue as ongoing concerns through a reorganization of their financial obligations; legislation is remedial (provides a means whereby the devastating social and economic effects of bankruptcy or creditor-initiated terminations can be avoided under a court-supervised attempt to restructure

( purpose: facilitate the making of a compromise or arrangement between an insolvent debtor company and its creditors to the end that the company is able to continue in business.

The Stay under the CCAA:

Rio Nevada Energy Inc. (Alb. Q.B., 2000)

Facts: Rio Nevada, an oil and gas company sought and obtained protection under the CCAA, and was requesting an extension.  The order was opposed by a major secured creditor, who wanted to terminate the application and have the stay limited. This particular secured creditor had pre-paid over $3M on a K that had a first ranking security interest.  The creditor, Westcoast, terminated the contract and brought a claim for $5M for liquidated damages.

Issues: 1)Whether the order (stay) under the CCAA should be terminated (“lift the stay”)? (2) Should the order for a stay be extended?

Held: Westcoast’s application dismissed (1) and the stay was extended (2). 

Analysis:

Setting Aside of the Stay:

( To succeed in having the stay lifted, the creditor must show that there is no reasonable chance that any plan (of arrangement) would be accepted (note that the burden of proof is on the creditor)**

(Courts, in the past, have used different tests/verbal formulae

· (1) Show that the reorganization was “doomed to fail”

· (2) No reasonable chance that any plan would be accepted***

· doomed to fail is a higher burden

(Court pointed out that the security was being depleted daily with the depletion of the oil and gas resources - If a security is eroding, this is taken into account when making a determination (something like this wouldn’t support a plan of arrangement)

Determination of issue 1: takes into account all evidence, negligible depletion of security, etc. ( court not satisfied that there is no reasonable chance that a plan of arrangement would be accepted.  Stay not lifted.

2. The Extension of the Stay:

( to meet the s.11(6) test for extension of a stay, debtor has the onus of proof and must satisfy the Court that circumstances exist that make such an order appropriate and that it has acted in good faith and diligently.  Specifically, there are 3 criteria:

(a) that circumstances exist that make the order appropriate

( extension sought not unduly long

( costs of CCAA less onerous than a receivership

( continuation of stay supported by purpose of CCAA

( negotiations of re-financing are ongoing

( strengthening of management team

( monitor in place

(b) that Rio Nevada has acted, and is acting, in good faith; and

( acting in good faith with respect to these proceedings

(c) that Rio Nevada has acted, and is acting, with due diligence.

( given short period of time, no lack of due diligence wrt refinancing efforts

Determination of issue 2: debtor met the burden – extension of stay granted.

Lifting the Stay

· under the BIA s. 69(3)

· CCAA – s. 11(3)

· Difference between the two sections – 

· Court can lift the stay under the CCAA, although there are no conditions listed for lifting the stay

· Stay under the CCAA is general whereas BIA is “claim provable in bankruptcy”

· Doesn’t limit the claim to creditors – “staying all proceedings” – not “by a creditor”

· 69(3) BIA – extend to permitting creditors to stay the termination of  contracts in a straight bankruptcy [stay of termination rights]?

Scope of the Stay under the CCAA

· interesting point about s. 11(3) – extremely liberal approach in their interpretation of 11(3)

· include secured, unsecured creditors, non-creditors

· prevents termination or cancellation of contracts for supply or goods and services

· stay has been applied to third parties:

· 11(3) – “all proceedings that have been taken or might be taken by the company” – does this include third party proceedings?

· What is the basis of this broad power?

· Liberal interpretation and “inherent jurisdiction of the court” to stay “when just and reasonable to do so” 

(judicial mantra: “act must be given a large and liberal construction”

Legislative response:

· 11.2 – no stay in certain cases 

· (e.g. to those who are obligated under an LOC/guarantee in relation to the company)

· 11.3 – effect of order ( no order (under s.11) shall have the effect of: 

· (a) requiring immediate payment for goods, services, use of leased or licensed property or other valuable consideration provided after the order is made; or 

· (b) requiring the further advance of money or credit

“Powers of the Court in Granting Stays”:

Re Lehndorff General Partner (1993) – looks at the “powers of the s.11 stay”

( Farley J.: power to grant a stay under s.11 should be construed broadly so as to permit the CCAA to accomplish its legislative purpose and to enable continuance of the company seeking CCAA protection

( power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory contracts

( power to grant a stay may also extend to prevent persons from exercising any right of set-off in respect of the amounts owed by such a person to the debtor company

( also power to stay judicial and extra-judicial proceedings 

( “inherent power/jurisdiction” of the court to grant stays can be used to supplement s.11 when it is just and reasonable to do so

The Scope of the Stay:

Toronto Stock Exchange v. United Keno Hill Mines (2000, Ont. SCJ)

Facts: Motion by TSE, securities regulators, to lift the stay imposed under CCAA. This is the first case which sought to define the effect of CCAA on ability of public regulators to discharge their statutory duties. Keno is a publicly held mining company, whose shares are listed on the TSE, who had concerns about the precipitous drop in value of Keno’s shares. TSE planned to have a hearing to address the issue, but because of the initial CCAA order, the hearing was not held and TSE now bringing this motion.

Held: Court declined to lift the stay; extrajudicial proceedings remained stayed. 
Analysis: 

Proposed TSE hearing is a “proceeding” within the meaning of CCAA and is thus within its scope. Policy rationale for CCAA just as important as that of securities acts. Holding of the proposed hearing would be seriously problematic for Keno’s restructuring efforts and TSE failed to provide evidence, either concrete or potential, of actual harm. Decision predicated upon the balancing of the interests (restructuring vs. speculative allegations of TSE).

Ramsay: skeptical about the discretion exercised here!

Contrast with U.S. approach ( U.S. Bankruptcy Code has a specific exemption for governmental regulatory enforcement proceedings (11 USC 362(b)(4))

Lobbying Efforts – Current proposals for reform (Submission by TSE to Industry Canada Insolvency Law Reform)

· unlikely that the stay under the BIA would extend to this form of proceedings

· TSE is not a creditor with a claim in the bankrupt

· undermines public confidence that companies listed meet limited listing requirements

· expensive, time consuming and creates uncertainty

· corporations under restructuring are incapable of providing proper disclosure and investors are likely to be misled

· having the stay will not necessarily help the listing on new securities

· whether the benefits are outweighed by the costs of individualized decision making

Ramsay:  It is not terribly clear whether a stay can be lifted for regulatory activities - could we not formulate a rule that is a little clearer than the existing situation? Yes – like that of the U.S. provision.

Re Royal Oak Mines (Ont.CJ)

Facts: These are just reasons for the granting of an Initial CCAA order in favour of Royal Oak Mines. ROM was supported in this application by its 2 senior secured lenders. A group of hedge lenders questioned the scope and extent of some of the relief sought, arguing that it was broad and overreaching. Called into question the wisdom of the growing practice of granting broad relief.

Analysis:

Provisions of the act are remedial in nature, and should be given a broad and liberal interpretation to facilitate compromises and arrangements.  Initial Orders under CCAA almost invariably involve “short notice” and “no notice” – hedge lenders received very short notice – were concerned with the broad scope of relief being sought by initial orders. When considering an initial order application, Court should consider: the reality of CCAA applications – involve substantial corporations with complex debtor-creditor structures ( language of orders should be clear and understandable. Extraordinary relief, such as DIP financing with super priority status should be kept, in initial orders, to what is reasonably necessary to meet the debtor company’s urgent needs.

Also notes the existence of the comeback clause, which affords some protection to affected parties, by allowing them to seek further relief; however, occasions where a creditor is required to rely on the comeback clause should be minimized.

Air Canada Article on Farley’s order re: unions

( Farley ruled that certain paragraphs in the intial CCAA order dealing with L-contracts are in “limbo” until further notice from the Court

( “urged” the union and management to return to the bargaining table for “meaningful” and “bona fide” negotiations in an attempt to reach a consensus without the court’s direction

Air Canada – the “comeback clause” issue and the Initial Order

· Limits of comeback clause - first mover advantage (as in bargaining)

· Air Canada Order – s.68 – gives any interested person right to be able to vary/rescind the order

· Disadvantage to relying on this as a solution: once the ball has begun to roll, it takes on a momentum of its own  ( structure of CCAA gives the debtor the advantage b/c it has initiated the process – up to the other parties to stop it (and. Courts are hesitant to do so with the comeback clause, as per Farley in Re Royal Oak Mines)

CCAA ‘Players’ & their respective roles:

The Chief Restructuring Officer

·  Frequently appointed under the terms of the initial order; generally turnaround experts that assume control of the corporation, replacing most of the functions of both the CEO and the directors

The Monitor

· Under s.11.7(1) of CCAA, court appoints a monitor (to monitor the business and financial affairs of the company while the order remains in effect) who may or may not perform a role similar to that of TIB under provisions of BIA – depends on the scope of the Court’s order 

· Monitor provides some level of comfort to the lenders

· Under 11.7(2), monitor is not precluded from also being the auditor

· 11.7(3) outlines the functions and duties of the monitor
· (b) – monitor must file a report with court on the state of the company’s business and financial affairs, containing ((i) changes in cash flow; (ii) at least 7 days before any meeting of the creditors ( important b/c creditors usually decide whether to accept/reject a plan in such meetings)

· (d) other such functions as the court may direct

· Conflict of interest issues arise with respect to 11.7(2)

· Auditor may be providing re-structuring advice – how objective can a monitor truly be if they are acting as auditor-monitor?

· One could argue that there is an efficiency/cost rationale in allowing for them to be A/M ( intimate knowledge of the companies’ affairs

· One of the starkest criticisms is that the monitor may not be critical enough of management 

· Choice (whether to have A/M) is often made by debtor

· Some prefer the ‘interim receiver’ route over the monitor route  ( offers more flexibility/opportunity when dealing with the realization of security

· Whose interests does the monitor serve?

· Court developed the idea so as to serve creditors ( carved out the power out of the ‘interim receiver’ concept ( monitor acts as a watchdog

· Conceptualized as an officer of the court – represents all interests

· Ex// The monitor’s role in practice (from AC Initial Order) (Par. 54-61)

· 54: Appointment (by the Court) of Ernst & Young as the Monitor

· 55: Outlines the Role of Monitor

· (a) advise applicants

· (b) monitor applicants’ receipts & disbursements

· (c) assist the applicants in negotiations with creditors and, with holding meetings

· (d) deliver to applicants and file with the Court such reports as the monitor deems necessary

· (e) be at liberty to engage legal counsel 

· (f) be at liberty to engage such other persons as the monitor deems necessary or advisable respecting the exercise of its powers

· (g) perform such other duties as are required by this (or further) orders of the court

· 56: monitor shall respond to any requests made in writing by creditors

· 59: appointment of monitor doesn’t disqualify it from being appointed a TIB should they go bankrupt/into receivership

Creditors Committees

FILL IN HERE!!!

Stay and directors’ liabilities

· See 11.5 in relation to liabilities of directors for obligations of company which arose before commencement of action (see s13 Air Canada Order)

· S.5.1 may compromise these claims in the plan

· Indemnity + directors’ charge to secure indemnity (Air Canada, s51,52) (encourages individuals to stay on as directors)

Operating in the CCAA

· What are the powers of debtor in relation to operating in the CCAA…for example..may it sell property, borrow money? What does the CCAA say?

· nothing

· See Air Canada order s18,20,24,30

· AC18: court orders that applicants remain in possession (DIP), that the applicant continue to carry on business in OCB, powers to contract in OCB

· AC20: payment of expenses (entitled to pay expenses for G & S) up to $25M

· AC24: right to shut down any part of business not exceeding $25M with consent of monitor

· AC30: outlines power of AC to borrow 

Debtor in Possession Financing

· May need new source of financing

· To encourage new lending in reorganizations, some insolvency laws enhance the status of new loans to a reorganizing insolvent debtor

· May need to provide carrot to new lender of priority financing

· Not a problem if existing secured creditors are over-secured

· New financiers will be unwilling to lend without getting super-priority

· BIA has few provisions relating to debtor financing in reorganizations

· No specific measures to encourage/require existing creditors to continue lending or to encourage new lenders to start lending

· Does allow a debtor to use cash from the sale of inventory & payment of receivables even when they are pledged as security (st secured creditors’ rights to seek relief on grounds of material prejudice or on other equitable grounds)

· CCAA has even fewer provisions related to DIP financing; however, it has developed a large body of DIP case law, through the inherent jurisdiction of court – CCAA is silent on this issue

· Courts have statutory discretion under s.11 and allow for DIP financing under the inherent jurisdiction of the court

· Air Canada: 30 gives AC the “power to borrow” -- arranged for a credit facility with GE for $700M

· 33 granted GE granted a charge over all property

· 63 grants CCAA Lender’s (DIP Financier up to $700M) priority (second, of course, to the Administrative Charge) over all other creditors

· good example of a DIP super-priority
· CCAA is extremely flexible in granting DIP financing and resultant super-priorities; much more interventionist than the corresponding US regime (although it can be said that the US is less distorting

DIP Super-priorities: Granting Priority over existing creditors

· Courts have granted security over unsecured creditors where there is a viable basis for restructuring

· Dylex case…superpriority granted where financing would generate new accounts to pay the interim advances and not adversely affect existing secured creditors. Houlden: ‘balances of prejudices’.

· Conglomerate of retail clothing stores which went through CCAA in 1990s, which ultimately failed

· One of the issues was that when it went through CCAA, it needed an operating facility and the banks with which it contracted had security over all its assets

· RB provided interim financing and was given a super-priority over the AR and the inventory

· Houlden J.: willing to grant super-priority 

· Seemed to be the only way of keeping Dylex in operation (balancing the prejudices – thought about consumers, employees, etc.)

· Interim financing will help to generate new accounts, which will essentially pay-off the loans that are being made by the RB and so to the extent that there was new value being generated, then existing secured creditors were not adversely affected

United Auto Parts (2000, B.C.)

Facts: Auto wrecker in financial trouble for 10 years, mortgagee about to foreclose (just about to begin proceedings)– operator trying to save business. Hoped to effect a partial sale of land and continue business. Petitioners asked for DIP financing, didn’t get it; however, Judge did grant super-priority for legal expenses.

Issue: Can the court grant ‘super-priority’ for a court appointed monitor’s reasonable fees and expenses (ahead of secured creditors without the consent of those creditors)? What about super-priority for legal fees?

Held: Appeal dismissed – super-priority granted for monitor and legal fees.

Analysis:

Purpose:

Discusses purpose of CCAA: to facilitate the making of a compromise or arrangement between an insolvent debtor and its creditors to the end that the company is able to continue in business. Refers to the broad and liberal construction of the CCAA and the fact that the CCAA is remedial legislation.  CCAA’s effectiveness is dependent upon a broad and flexible exercise of jurisdiction to facilitate a restructuring and continue the debtor as a going concern.

Monitor:

CCAA is silent on the issue of monitor’s costs; however, recent case-law has consistently held that the court does have the jurisdiction to grant a super-priority for the fees and expenses of the monitor.  Analogizes receivers’ jurisdiction to that of the monitor’s jurisdiction ( receiver gets priority and since both of these ‘roles and their respective rights’ are rooted in equity, the court has jurisdiction to grant super-priority to monitors.

Priority for Reasonable Legal Fees

Super-priority for debtors’ legal fees was a substitute for DIP financing and thus, the jurisdictional issue turns on whether court has the power to grant DIP super-priorities. Looks to case-law (Dylex) and says that the jurisdiction to grant DIP financing rests on the same equitable foundation as the monitor’s fees.

Notes the possible erosion of priority creditors and also notes that the objectives of the CCAA are broader than receivership ( Parliament couldn’t have intended that its objectives would be frustrated (by the fact that the monitor would not serve without super-priority)( purpose is to facilitate reorganization and monitors will not serve without super-priority.

s.13 of CCAA and the right to appeal orders

Algoma Steel (2001, Ont. CA)

Facts: Farley gave a super-priority ex parte at initial hearing in relation to Algoma, without the consent of mortgages ( was an emergency situation for Algoma.  Creditors now seek leave to appeal pursuant to s.13 of CCAA.

Held: Motion for leave to appeal dimissed.  

Ratio: On appeal, the court will be cautious about intervening in a CCAA process, especially at an early stage.  CCAA proceedings are often urgent, complex and dynamic.  Furthermore, initial orders are specifically authorized under s.11(1) of CCAA.  Also make note of the comeback clause and the reason why Farley included it.  Didn’t say that leave to appeal should never be granted during CCAA proceedings, but they were cautious about when they would exercise their jurisdiction on appeal. (CA reluctant to hear appeals.)

Inherent Jurisdiction of the Court and its limits

Sulphur Corporation Case (2002, Alb. QB)

Facts: Company was constructing a sulphur terminal and didn’t have any cash flow. Tradesman had builders liens for $9M against the property.

Issue: Whether the court had jurisdiction under CCAA to grant DIP financing which would have priority over the registered statutory liens.

Held: Court has jurisdiction to grant DIP super-priorities. Super-priority granted to DIP financier.

Analysis:

· The words “such terms as it may impose” gives the court inherent or equitable jurisdiction under s.11 of CCAA ( court can grant super-priorities for DIP financing and administrative chargers.

· Federal Statute and provincial statute conflict (issue of paramountcy) ( next question becomes whether the Court can use its inherent jurisdiction in the exercise of discretion under the CCAA to override an express provincial statutory provision (in this case, s.32 of BLA)

· T
o answer this question in the affirmative, Court requires cogent evidence that the benefit of DIP financing clearly outweighs the potential prejudice to the parties whose positions are being subordinated.  Here, the best chance of suppliers/builders being repaid is upon completion of construction (which required financing) ( this constitutes ‘cogent’ evidence

Sarra’s Summary on DIP Financing and the exercise of jurisdiction of Canadian Courts:

· Claims that courts have strived to find the optimal balance. 
· Argues that courts have implicitly considered five principles when considering to exercise their inherent jurisdiction to grant DIP super-priorities
· Adequate notice; sufficient disclosure of impact of financing; timeliness; balancing the prejudices; extraordinary remedy
US Bankruptcy Code s364

· Has gradation of alternatives

· Administrative support (preferred)

· Super-priority

· “Priming lien”.  Granted only where subordinated lienholder is adequately protected (cf Dylex) (creditor injects new money and granted super-priority over existing secured creditors)

· not all that different in relation to the Dylex situation where Houlden permitted super-priority for the new lender partly b/c the new loan would generate new value and so it wouldn’t adversely affected original secured creditors all that much

· difference – gives a much clearer framework

· policy considerations: does this have an impact on the cost of borrowing/lending? ( might promote risk taking? (debtor now able to turn to additional sources of finance)

Disclaiming/Breaking Contracts

· Two examples would be: Air Canada repudiation of contract with Cara; repudiation of leases (Dylex)

· What about collective bargaining agreements? (see Air Canada Initial Order, par.24)

· (c) notwithstanding any CBA, Applicant, upon 7 days notice, may terminate/temporarily lay off employees

· (d) terminate/amend any funded or unfounded pension plan

· (f) terminate or suspend such of their arrangements or agreements of any nature whatsoever

· In AC case, there seems to be no definitive resolution on this issue (in “limbo”)

· CAW made a motion, claiming that the initial order could not give AC the power to set aside the CBA or modify its terms – seems that there was no final decision about this issue ( Farley: go and negotiate this

· Generally, can they (debtors) act (within plan) without regard for collective bargaining agreements?

· Jeffrey mines case (619-622) held that once certification granted to union, the employer loses option of negotiating different terms/conditions with individual employees ( monitor could not bypass the representative monopoly of the union. Any individual contract entered into by monitor would be illegal. 

· Dealt with situation of an asbestos company, which was in the CCAA and the monitor was in charge of the company and had hired back employees, but hadn’t hired them back on the terms of the CBA (monitor not paying premiums, etc.)

· Court refused the suspension of agreement since this would be equivalent to a unilateral setting aside of the agreement (contrast the suspension idea enunciated (by Farley) in Royal Crest.

· Order required monitor to abide by collective agreement

· Many argue that this power shouldn’t be delegated to judge and that we should have some sort of statutory framework

Dylex Ltd. (1995, Ont. Gen. Div.)

Facts: Dylex is closing down 200 stores throughout Canada.  One of the landlords, Cambridge Leaseholds, is questioning Dylex’ ability to disclaim some of its leases.

Issue:  Landlord raises the issue about the about of Dylex to disclaim its leases while the plan is being developed.

Analysis: CCAA doesn’t have provisions about the disclaimer of leases (contrast BIA wrt bankruptcies & commercial proposals); however, it is clear that s.11 of CCAA gives the power to the court to sanction a plan which includes termination of leases (during the interim phases) as part of the debtor’s plan of arrangement.  In deciding whether to allow for the termination of leases under a plan, court will balance the interests ( here, Dylex is in a precarious financial position while the landlord is in a secure financial position; discretion should be exercised in favour of them.  Furthermore, it should be noted that Farley rejected the importation of the BIA Part III test for disclaiming leases under 65.2 (would require Dylex to satisfy the court that without closures it would not be able to make a viable proposal.

T. Eaton Company (1999, Ont. Sup. Ct.)

Facts: N moved for a direction of specific performance by Eatons of the Card Licence and Services Agreement  N submits that they should be entitled to use E’s trademarks and related IP to collect all outstanding Ars of N owed by customers of E.  (E, pursuant to the Card Deal, granted N for a 10 years term “the exclusive licence to provide all of the requirements of Cards Serivces of E and its affiliates”) E has now x’d to Sears.

Issue: 
Held: N’s motion is dismissed.

Analysis:  It is clear that under CCAA proceedings debtor companies are permitted to unilaterally terminate in the sense of repudiate leases, and contracts without regard to the terms of those leases and contracts including any restrictions conferred therein that might ordinary prevent the debtor company from so repudiating the agreement.

(To find otherwise, the court asks: Is there anything peculiar to the card deal and the other agreements which would dictate another result or amelioration in favour of N? N submits there are 3 reasons which dictate a different result:

(1) Deal sets out the three provisions under which E could terminate the deal and none of these provisions come into play.

( that clause contemplates a termination by E as permitted under CD; however, E has repudiated contrary to a permitted termination

(2) E is not permitted to assign it (“CD”) without prior written consent.

( E’s arrangement with S is not an assignment of the CD

(3) N submits that the CD and other agreements grant it a licence which vests in N as licensee a right which constitutes personal property in the hands of N as licensee.

( rejects the Sugarman line of cases b/c they are PPSA cases and deal with an expansive notion of property which deal with security interests – doesn’t come into play in a CCAA proceeding

( card deal does purport to transfer, or have the effect of transferring, any type of proprietary interest to N; rather, N is permitted to provide certain services to the customers of E while others are not.

Developing, Proposing and Approving the Plan

· Debtor will develop plan to put to meeting of creditors (ss. 4 & 5)

· Creditors will be split into different classes  (e.g. secured/unsecured)

· Require majority in number representing two-thirds in value for approval (s6) (of each class)

· Court sanctioning: After creditor vote, there is then a ‘fairness hearing’, in which the court may then be approved by court (s6) (court still has discretion at this stage)

Classification of creditors

· The classification of creditors is a central issue because it will affect the vote ( debtor will attempt to ensure that classification is made to ensure that vote succeeds

· Concern that one narrow class might vote against the plan

· Concern that creditors with different interests being ‘swamped’ (outvoted) by being placed in class with creditors with different interests 

· Easier for debtor if there is a smaller # of classes

Approach to Classification

· Sovereign Assurance ‘a different state of facts existing among different creditors which may differently affect their minds’…’persons whose rights are not so dissimilar as to make it impossible for them to consult together with a view to their common interest’

Canadian Approach

· Early idea of ‘identity of interest’

· Contemporary approach of ‘non-fragmentation’ or ‘commonality of interest’

· Example: secured creditors with security against different assets.  Placed in same class. Application of non-fragmentation approach. Shouldn’t fragment creditors into a large number of classes ( more liberal approach to classification

· Rationale: facilitate reorganization
· Suppose you have 2 secured creditors, with the same priority, but against different assets of the company. 

· Question: Do you put them into the same class? (this was the issue in Norson Energy)

· Argued that they should have different classes b/c they had different interests (some had security against marketable assets and would be easier to liquidate than other groups of secured creditors ( should go into different classes) Court rejected this argument: all secured creditors with similar legal rights ( same class. Policy rationale: in light of CCAA, the idea is that classification should be made in a way that will facilitate reorganization.

Re Woodwards (BCSC)

Facts: Petitioners (“Woodwards”) apply for an order approving the classes of creditors designated in their plan of arrangement under the CCAA.  They propose 4 classes: secured; noteholders; landlords; and unsecured creditors. However, terminated employees want a single class, landlords want multiple classes, equipment financiers, creditors with guarantees from the holding company.  

Issue: The classification of the creditors under the plan for reorganization. 

Held: Approves Woodward’s proposed creditor classification scheme, with the exception that the class of General Creditors should not include creditors of the Operating Company who hold guarantees or joint covenants of the holding company.  Dismiss the application of the terminated employees for separate classification and reject the other submissions for separate classifications.

Analysis:

Before analyzing classes separately, Tysoe suggests that although he agrees that it is the legal rights of the creditors that must be considered and that other external matters that could influence the interests of a creditor are not to be taken into account; however, the legal rights should not be considered in isolation ( must be considered within the context of reorganization plan.
Terminated Employees:

· Rejected separate employee class. Although contract of employment may be different from commercial contract both contracts are ended and both unsecured creditors for damage claim (have same legal rights). Would receive 37% of claim


· Argued that terminated employees had no +ve outlook, little education, no tax write-offs (like creditors), etc.

· Consequence: potential negative vote by employees class prevented (b/c they were in this big class of unsecured creditors

· Finds that the legal rights of the terminated employees are the same as that of the trade suppliers ( they are both creditors with unsecured claims against the operating company

· Sufficient commonality of interest between the terminated employees and other members of GC such that they should be in the same class

Equipment Financiers:

· 2 possible classes of EFs

· Royal Trust claims it should be in different class b/c not leasing equipment but financing through PMSI – arguing that there were different legal arrangements

· Rejected: although different property rights, the issue in bankruptcy was merely the damages (lease) or deficiency on loan (Royal Trust). In the context of the plan both have similar legal rights to unsecured creditors. Thus, grouped in with unsecured creditors.

· Once again, there is a sufficient commonality of interest between the unsecured creditors and the equipment financiers with respect to their unsecured claims for damages or the deficiencies on the loan ( appropriate to include the equipment financiers in the class of FC with respect to these claims

Guarantees:

· 2 creditors of operating company also held guarantee from holding company. Classified with general creditors of operating company. Losing out on distribution by holding company.

· Rights are dissimilar. Receive no value in terms of guarantee “confiscation” of rights.

· Counsel argues that there is a common interest b/c the holders of guarantees will receive more under the Reorganization Plan than they will be paid upon a liquidation of the two ( rejects this argument; this is not a sufficient commonality of interest
· Tysoe recognizes, however, that if other unsecured creditors had given up some rights also then might have been ‘commonality of interest’

Landlords:

· Landlords claiming that there should be two or three classes of landlords: anchor landlords being repudiated, non-anchor repudiations and others (including those whose rights were simply being modified)

· Anchors: repudiation of lease by anchor tenant might well cause the LL to be in breach of obligations to other tenants, as well as substantially larger damages

· Tysoe rejects distinction between anchor landlords and other landlords: same legal rights, merely larger losses in case of anchor 

· Should there be a distinction between landlords who are having rents reduced and those whose leases are being repudiated because former have continuing legal relationship with landlord…and more likely to vote in favour of plan? (argument: former were having a continuing legal relationship with the landlord ( much more likely to vote in favour of a compromise.)

· Tysoe says no b/c rent being reduced to market rate and presumably those with repudiated leases may rent at market rate (??) ( not much difference between them

· Commonality of interest – all landlords go into the same class ( not with general unsecureds though

· Why not include with unsecured creditors (who are offered 37% of claims)?

· Different treatment in plan; 6 months rent: BIA entitles to 6 months rent

· Must look at legal rights in the context of the plan

Classification:

· Tysoe in Woodwards facilitates limited number of classes which will be more likely to generate vote in favour of plan. For example, those whose leases were terminated voted against the plan but were outvoted by others.

· This case is a good example of the modern approach to classification (to ensure plan is voted upon)

· U.S. approach ( use a substantially similar test. In relation to secured creditors, they will not put a secured creditor with a security against particular assets in the same class as another secured creditor with an interest in a different asset.

( after classification, then the creditor groups will vote

( in CCAA, there is nothing about the ‘process’

( Claim process: claims officer will deal with disputed claims – done under the inherent jurisdiction of the court

Sanctioning the Plan: The Fairness Hearing (s.6)

· S.6 ( …’fair and reasonable’ (may be sanctioned by the court)

· Factors: degree of approval; court won’t second guess business judgment

· What are the factors that make up the discretion?

· Debtor insolvent, $5M in claims, process has been followed (meetings, etc.) and will look at whether the plan is fair and reasonable
· What is fair and reasonable?

· Degree of approval given to the plan by the creditors (e.g. Red Cross – overwhelming creditor support – won’t second guess ‘business judgment’ of creditors)

· Might look at monitor’s report – will compare reorganization vs. liquidation $ 

· Public interest – talk about this in the big cases (e.g. Air Canada – importance of reorganization b /c of public, employees, etc.)

· In Canada, plan almost always put forward by debtor whereas under Chapter 11, there is a period of time after filing a Chapter 11 to file a plan, but after that period, other groups can file alternative plans

· In discussion of vulture funds, in U.s. they might often be in a position to make an alternative plan ( not the approach in Canada (might offer an alternative to voting for or against?)

· Note mandatory requirements in relation to certain crown (tax) claims (18.2(1) and (2))

· Debtor must meet these tax obligations as part of the CCAA compromise 

Canadian Red Cross Society (2000, Ont. Sup. Ct.)

Facts: Application by CRS for approval of plan of compromise and arrangement pursuant to CCAA.  Plan was approved by an overwhelming majority of classes.

Held: Plan is sanctioned and approved.

Analysis:  In deciding whether to sanction a plan, the following principles are applied:

· Strict compliance with statutory requirements (yes)

· All materials filed and procedures carried out must be examined to determine if anything has been done or purported to be done which is not authorized by CCAA; and

· Plan must be fair and reasonable.

· Plan balances various competing interests in an equitable fashion

· Doesn’t have to be perfect

· Overwhelming approval evidences ‘reasonableness’ (important factor)

Vulture Funds
· Provide liquidity for creditors: reduce debtors bargaining power; greater leverage to unsecured creditors; source of alternative plan

· Short/long term interest in company

· Issue of regulation of trading of claims

· May be compromised (during CCAA proceedings) in participating in creditors’ committees ( might not want to participate b/c they wouldn’t be able to trade afterwards b/c they would have inside information

· Often seen as negative participants; sometimes challenge reorganization plans

Dylex  - a case study of the reorganization

Key Issues Subsequent to the CCAA filing:

· (1) Continued Trade Supply

· impossible to set up a COD system; set up a system whereby suppliers would fax invoices to Dylex 3 days prior to shipment. Upon approval, Monitor would transfer the funds for the invoice from Dylex’s bank account to a segregated trust account and fax such confirmation to supplier. Upon confirmation of arrival, Dylex would send cheque to supplier; Monitor would then transfer back funds ( provided assurance for suppliers

· (2) Landlord Issues

· Court allowed for repudiation of the leases (see summary)

· (3) Interim Financing

· banks allowed Dylex to use cash from liquidation of the inventory from closed stores

· RBC provided the $30M bridge facility on its own, provided that it obtained court ordered super-priority

· (4) New Equity and Debt Financing

· proceeded with a dilutive rights offering which would be in effect for 30 days following the issue of shares to new stakeholders under the plan

· standby investor for the offering was sought

· new operating line of $50M to be available on plan implementation was negotiated with GE Capital

Specifics of the dilutive rights offering:

· Plan provided equity (shares) for debt (see s20 CCAA, s191 CBCA); creditors given shares in newly reorganized Dylex ( common form of reorganization under CCAA; there are also tax advantages arising from this technique

· CCAA itself doesn’t provide for compromises with shareholders;

· CCAA can be applied along with provincial statutes

· (which is way on the front of AC order: in matter of CCAA and s191 of CBCA)

· will be cancellation or reorganization of existing shares

· if shares are worthless, cancellation will be approved

Results:

Generous plan. Dylex reorganization was a success – plan completed on a fast track (four months).  Ramsay questions how you can measure the success of a reorganization ( LR/SR? Saving jobs? A few years later, notwithstanding the reorganization efforts, they went into bankruptcy.

Country Style Donuts – a case study

· Issue of notice and information disclosure

· No regs in CCAA

· Employees

· Deloitte and touche is ‘consultant, auditor and monitor’ ( too many hats

· Seems that small businesses don’t have a voice in these proceedings

CCAA and ‘Non traditional’ stakeholder representation:

· Paper by Oslers lawyers, which reviews the development of Ontario Judicial treatment of those who have an interest in CCAA insolvency proceedings but who do not have a debt claim or those whose debt claim by itself is consequential to the outcome ( social stakeholders
· Social stakeholder: goal of fairness and reasonableness ought to extend not only t the result achieved in restructuring under the CCAA but also to the process by which the result is obtained

· Discuss four cases in which the courts afforded social stakeholders treatment: Algoma; Bramalea; Curragh; anvil Range; Skydome; and Med Chem.

Algoma Steel

( in considering the ‘plan’, the court looked to the severe economic impact a bankruptcy would have had on the local economy – severe loss of jobs

( held that a plan under the CCAA cannot be adjudged reasonable by looking merely at the claims of the creditors before the court; must look at the impact upon all interested parties

Bramalea Inc.

( court imposed a general administrative and restructuring (“GAR”) charge of 5% on all of Bramalea’s revenue producing properties (he noted that the court should generally be loathe to do something like this)

( court’s concern for the employees seemed to override the interests of Bramalea’s secured creditors

Curragh

(Judge issued orders requiring any proposed purchaser to negotiate in good faith with residents and miners; mine was sold and then the purchaser, Anvil, goes insolvent. Blair then adjourned the sale of some equipment to permit government of Yukon to assess the impact on a potential start-up of a mine in the future.

Skydome

(granting super-priority for DIP loan. In giving the super-priority, Blair took into account the significance of the sky dome in local economy.

Issues of judicial expertise (under CCAA):

· Act represents a remarkable example of judicial activism

· Are judges good decision makers? 

· Concern with accountability of decision making…discretion..democratic legitimacy

· Confer so much discretion on judges – who is accountable?

· Parliament hasn’t done anything; judges have the inherent jurisdiction

· Important public policy questions

· Issues of efficiency/fairness; transparency, predictability

· Incrementalism (muddling through)

· “If you want to understand much about Canada, study its insolvency system. A foreigner coming in learns much about Canada very quickly when they interact with our insolvency system. We muddle through.” Andy Kent

Some Senate recommendations

· Andy Kent’s comments:

· When you talk about the CCAA, we no longer have statute ( evolved into a common law system and, in addition, we’ve made up an entire body of law that is not written down anywhere

·  Debtor has been given a great number of powers

· talks about contentious nature of DIP financing 

· issue of repudiating CBAs

· Auditor should not be monitor. Monitor must disclose any business relationships with debtor

· Permit debtor, subject to approval of court, to sell part or all of assets

· Court may approve a restructuring of equity with or without shareholder approval

· CCAA incorporate priority rules in BIA

BIA Part III Division 1

· Introduced 1992: encourage reorganization, save jobs

· Could include secured creditors in proposal: limit power of secured creditor

· Concerns also re: potential abuses by debtor. Fears of “Chapter 11 abuses”

· Part II contains “guillotines” (deemed assignments) (eg 50.4(8)) and more detailed control over process

· If you don’t do something by a certain date, automatically deemed bankrupt 

· Predicted that this would be the main platform for commercial proposals

BIA Part III Division 1 Process

· Insolvent person may file notice of intention to make a proposal with OR (50.4(1)), will state name of trustee + names of creditors

· Triggers automatic stay s69(1) against secured and unsecured creditors + 69.31 stay against directors similar to CCAA + may compromise claims v director under 50(13)

· Distinction from bankruptcy

· *Debtor remains in possession and can carry on business (even if there are assets subject to a security interest)

The Trustee

· Trustee acts as monitor of debtor. Has full access to insolvent’s books, property (50.4(8)); advises on and helps to prepare proposal 50.5; prepares report for meeting of creditor 50(5); files proposal with OR 62(1)
· Report includes information which compares proposal vs. bankruptcy
· Within 10 days of NOI insolvent person must file a projected cash flow with OR reviewed by trustee for its reasonableness (50.4(2)) and trustee must sign a report on reasonableness of the statement. Trustee as ‘gatekeeper’. Any creditor may obtain cash flow statement (50.4(3))
· Failure to file cash flow within 10 days triggers automatic assignment in bankruptcy (50.4(8))
· Trustee to send copy of NOI within five days of filing to every known creditor (50.4(6))

· Proposal must be filed within 30 days. Failure = automatic assignment in bankruptcy (50.4(8))
· Extensions: Debtor may apply to court for extension before the expiration of their 30 day period (No extension more than 45 days; aggregate no more than 5 months after initial 30 days) (50.4(9)) (Contrast with CCAA) Must fulfill the following conditions:
· (a) the insolvent person has acted, and is acting, in good faith and with due diligence;
· (b) the insolvent person would likely have been able to make a viable proposal; and
· (c) no creditor would be materially prejudiced if the extension being applied for were granted.
· Contrast BIA extension provision with that of the CCAA – 11(6) – general criteria of order being appropriate and that the applicant has acted with good faith and due diligence. See Rio Nevada ( were the courts, in substance, applying a similar test as the factors in BIA?
· 50.4(11) - Court may terminate period for making proposal upon application by the TIB, interim receiver, on the following grounds:
· (a) the insolvent person has not acted, or is not acting, in good faith and with due diligence, 
· (b) the insolvent person will not likely be able to make a viable proposal before the expiration of the period in question,
· (c) the insolvent person will not likely be able to make a proposal, before the expiration of the period in question,
· (d) the creditors as a whole would be materially prejudiced were the application under this subsection rejected
· Impact of successful application (on 50.4(8)) is deemed assignment in bankruptcy
· Very little jurisprudence interpreting these sections b/c deals with small businesses
· Note, however, that just by looking at the provisions, it is clear that BIA Part 3 Division 1 is much more creditor-oriented (on its face)
High Street Construction (1993, Ont. Ct. J.)

Facts: Mid-size property development company owed $5M to TD. TD made a formal demand for repayment; company files NOI and requests time extension to file proposal. TD claims the application should be terminated. Note that the assets were vacant land, which the company was trying to sell.

Issue: Extension of time to file proposal (50.4(9))?  Terminate period for making proposal (50.4(11))?

Held: High Street granted to time extension to file the proposal pursuant to s.50.4(9). (By virtue of the fact that there is an extension, no termination of period granted!)

Analysis:

Extension:

To extend, court must be satisfied that the debtor is acting in good faith and with due diligence, that no creditor is prejudiced by such an extension and that the extension will permit the debtor to make a viable proposal.

( All efforts were made in good faith and with due diligence (he worked without compensation for 2 years in trying to sort this mess out)

( viable proposal: must consider whether a proposal has a probable chance of success (Viable b/c: it has a plan outline for proposal – immediate sale of parcels of land

Re Mernick (1994, Ont. Gen. Div.)

Facts: Mernick owes 24,000,000.  Offers 50,000 over 12 months. One third of a cent on the collar. Creditors vote 69% in favour of the proposal; however the transaction does not have an air of reality.  

Issue: Approval of the proposal. 

Held: Proposal not approved, which brings s.61(2)(a) into play ( deemed assignment.

Analysis: 

Problems under both s.173 (facts for which discharge may be refused, suspended or granted conditionally) and s.198 (Bankruptcy offences).  It seems that some creditors voted in favour of the proposal to avoid the potential of a preference investigation; not overwhelmingly in favour anyways. Transaction ‘smacks’ of illegitimacy ( not a clear reorganization; essentially a bankruptcy without the investigative assistance of a bankruptcy and further, there is no likelihood of a viable proposal.

Re Mayer (1994, Ont. Ct. J.)

Facts:  Application for approval of the proposal of Mayer.

Issue: Whether the proposal can be approved by the court (s.59(2))

Held: Proposal rejected.

Analysis:

To affirm a proposal, it must be: (1) reasonable; (2) calculated to benefit the general body of creditors; and (3) made in good faith.

Good faith requires full disclosure; there has not been full disclosure in this case.  Failed to disclose that the premises which was to fund the proposal is held by the insolvent’s spouse or the fact that the property is encumbered by two mortgages or the huge amount of municipal taxes owing. This failure to disclose means that the court didn’t have information with which to gauge the value of the insolvent’s plan.  Court also looked at the fact that there would likely be more assets available for distribution to creditors on a bankruptcy than on a proposal.

(note creditor apathy – characteristic of many smaller types of bankruptcy; use of commercial proposal because debts too high for consumer proposal

Disclaiming commercial leases in Part III Division 1

· 65.2 provides procedure. Formula for compensation in 65.2(4) inserted in 1997 to replace 6 month claim in 1992.

· S65.2(5) landlord’s claim may be included in separate class or general unsecured claims

In the Matter of the Proposal of Carr-Harris & Co. Professional Law Corp. (1993, BCSC)

Facts: The proposal included a lease disclaiming provision and the landlord rejected, challenging the disclaimer under s.65.2(2).

Issue:  Whether a commercial lease could be repudiated and whether the insolvent person could withstand the s.65.2(2) challenge by the landlord.

Held: Not a viable proposal. Notice of repudiation of the lease is ineffective and 65.2(2) challenge is upheld

Analysis:

No viable proposal could be made even if the lease was disclaimed (court looked at the cash projections of the firm and decided that it was hopeless!).  65.2(2) places the onus on the insolvent person to satisfy the court that the proposal would not be viable without the repudiation of the lease. Proposal put forward by law firm only has a slim chance of working, regardless of whether the extra lease payment is a factor or not. To disclaim, the lease payment must be the factor that makes the proposal unworkable.  

Operating in Part III Division 1

· DIP financing. No provisions in Part III. Power to use property subject to security interest 69(1)(b) and implicit authority to carry on business in 65.1(3) and (4)

· Control on termination of contracts by suppliers, landlords etc. in s65.1

· Ziegel: many cases, proposal would say “ the debtor will make arrangements with secured creditors” ( SP have so much power over the viability of the proposal

Classification of Creditors Under Part III Division 1

· s.50(1.2) – either make a proposal to all unsecured creditors or they can be divided into groups and possibly to secured creditors as well

· little guidance on secured claims

· secured claims – some guidance but pretty vague

· s.50(1.4) secured claims may be included in the same class if interests are “sufficiently similar” to give them a “commonality of interest” taking into the factors (a) to (e) (nature of debt, nature of priority, treatment of claim under the proposal)

· no case law on this because there are often only a few secured creditors and litigation is too expensive

· would courts take similar interpretation to CCAA?

· Anti-fragmentation approach – even if secured creditors were secured against different categories they would be put in the same category to facilitate reorganization

· If secured creditors have the best information then maybe they should be put in their own class because they are the best suited to making decisions

Voting on Plan

· s.51(1) trustee calls meetings of creditors within 21 days of filing proposals

· s.54(2)(d) requirement of majority in each class representing 2/3 in value of claims personally or by proxy 

· only unsecured votes counted

· s.62(2)(b) secured creditor who votes against are not bound – so it is possible to have proposal that binds unsecured but not secured creditors

· s.57 failure = deemed assignment in bankruptcy (“guillotine provision”)

· s.50(1.2) – possible to have proposal made only to unsecured creditors (probably occurs in a significant number of cases) but this means secured creditor is not stayed from exercising rights in s.69.1(5) 

· creditor under s.178 may asset

Court Approval 

· normally if creditors vote substantially in favour of an agreement the court will not second guess their judgment

· s.58 trustee applies within 5 days of creditor vote for court approval and files report on the proposal with the court (assets, liabilities, causes of insolvency, opinion as to whether it is advantageous/not advantageous) but length can vary

· if court of opinion that terms of proposal are not reasonable or are not calculated to benefit the general body of creditors than shall refuse and may refuse where any offences under s.198 to 200 (refusal to answer question truthfully, fraudulent disposition) committed s.59(2)

· reasonable – generally refers to chance of success; some courts have brought in commercial morality 

· if any facts provided under s.173 against debtor then court shall refuse to approve unless proposal provides reasonable security for payment of not less than 50 cents on dollar of unsecured claims or such percentage as court may direct s.59(3)

· if court doesn’t approve ( then deemed assignment into bankruptcy

Debtor default on proposal

· No automatic annulment. Application may be made to court to annul the proposal (ss.62.1 and 63)

Relationship of Part III Division 1 to rest of BIA and CCAA
· 66(1) all provisions except Div 2 ‘in so far as they are applicable, apply’.  Examples include eg. Definition of provable claim s121. Not applicable 71(2) vesting of assets in trustee

· proceedings commenced under CCAA cannot be continued under Part III and failed CCAA may not be taken up under Part III (66(2))

· can’t transfer proposal to CCAA once filed under Part III 1. See CCAA s11.6

Experience with Part III Div 1

· Used primarily by SMEs and individual professionals

· # of proposals increased 54 percent between 1993 – 1998

· Ziegel study: Median assets $500K; median liabilities $1.2M

· Median realization for unsecured 44.65% Average in bankruptcy 6.89%

· Impact on secured creditors? Ziegel study 76% indicate arrangement by debtor with secured creditors outside the proposal ie in only 24% of cases included in proposal

· Administrative costs significant in Ziegel study. Trustee fees average 40,000; disbursements 57,000; trustee fees 20% of amt available for distribution

Relationship of Part 3 Division 1 to Part 3 Division 2

· part 2 as less costly/complex alternative but restricted to consumer debtors (66.11) and must be completed within 5 years can be joint s.55.12(1)

· secured creditors not stayed on filing s.69.2 and proposal not binding on secured

· significant difference

· administrator (generally trustee) prepares proposal s.66.13 and 14

· evaluate fairness, ability of debtor to perform

· proposal may be deemed approved without meeting or court approval 66.14(b)(iv), 66.15, s.66.22(1)

· 3 months in default of payments = annulment s.66.31

· fixed tariff of costs for consumer proposal – rule 129(1)

· cheaper than Part 3 Division 1 offering creditors higher recovery

Issues re: Part 1 and 2

· extend part 2 for self-employed and professionals?

· PTIF recommended that where commercial debt no higher than 100,000 and unlimited consumer debt then use Part 2

· Senate committee recommended that threshold be raised to 100,000

Issues re CCAA and Part 3 Division 1
· should CCAA be folded into the bankruptcy act?

· Pro – retain flexibility of CCAA for large firms

· flexibility – need for individualized rules as “ever restructuring has its own peculiarities” with small firms processed on more routine basis

· but possible to have 1 statute with differential rules e.g. summary administration in BIA- more like the US

· lawyers and status – restructuring is increasing in status and perhaps lawyers would rather be associated with CCAA as opposed to BIA

· Senate committee recommends retention of 2 statutes also recommended greater specialization among judiciary because of the need for experienced predictable decision making

Further Issues

· are we too harsh or lenient on small or medium size corporations?

· SME are the bulk of bankruptcies 

· Marginal firms get second chance or liquidate quickly?

· Alternative of receiver which goes in and liquidates company

US Bankruptcy Law: Reflections on Chapter 11

· title 11 – has all chapters of the US bankruptcy code

· chapter 7 – individual bankruptcy

· not necessary to be insolvent

· chapter 11 – reorganization 

· introduced in 1978 

· controversial at introduction – because it allowed debtor to remain in possession after bankruptcy

· controversial still – management stays in control for too long a period and the assets are depleted for liquidation e.g. Eastern Airlines

· chapter 13 – individual repayment plan

Chapter 11

· available to corporations and individuals

· not necessary to be insolvent

· file petition with bankruptcy court

· issue of screening for eligibility 

· 1112(b)(3) creditors may move for dismissal on grounds similar to CCAA or BIA Part 3 Division but apparently takes longer to obtain hearing

· 362(d) secured creditor may move to lift stay granted if collateral not adequately protected

· US courts not inclined to terminate cases at early stage if futility is not immediately manifest

Chapter 7: International Dimensions of Insolvency and Bankruptcy

· Large insolvent enterprises frequently hold assets and have creditors in several jurisdictions, which raises the following issues:

· When should a Canadian court assume insolvency jurisdiction over an MNC?

· If jurisdiction is assumed, whose national law should be applied to determine particular issues?

· To what extent will foreign insolvency orders be recognized and enforced in Canada?

· S.2 BIA ( grounds jurisdiction of the court in the debtor residing or carrying on business in Canada

· S.2 CCAA ( extends jurisdiction of the court in the debtor residing or carrying on business in Canada

Universalism vs. Territorialism

· Steady expansion of international trade ( increased the incidence of multinational financial failure

· No legal system has developed a very efficient and effective way of managing the general default of a MNC with assets and stakeholders in more than one country

· Territorialism: contemplates that each country would seize local assets and apply them for the benefit of local creditors, with little or no regard for foreign proceedings; national sovereignty imposes the law of the sovereign on all within its territorial reach

· Universalism: a system in which one court administers the insolvency of a debtor on a worldwide basis with the help of the courts in each affected country.  

· All theorists agree that bankruptcy requires a single proceeding in which all of the debtor’s assets/claims are administered under a single set of rules

· Ancillary Proceedings:  provides for a special proceeding in the case of a foreign debtor; not a full domestic insolvency, but rather a limited proceeding which has as its central purpose rendering assistance to the foreign main proceeding in the country of the debtor’s “main interests”.  

· Cheaper, swifter and more efficient

· Permits a coordination of a worldwide resolution

· Parallel Proceedings:  Full domestic insolvencies in each of the countries concerned, but the judges seek to coordinate and cooperate in their administration.

· Secondary proceeding (sub-category):  understood as a parallel proceeding which goes beyond mere coordination with other jurisdictions by requiring the local proceeding and local law to defer in some respects to a foreign main proceeding.

Holt Cargo Systems Inc. v. ABC Containerline (2001, SCC)

A Consideration of the Universalist Approach: Canada takes the middle ground

· Need for international cooperation in bankruptcy & insolvency law has been evident for a long time

· Regimes that are hospitable to extending such recognition are labeled universalist (more likely to be common law); those that deny such recognition are classified as territorialist (more likely to be civil law)

· Canadian law isn’t fully universalist ( we have always recognized that the initiationof a foreign proceeding does not prevent concurrent proceedings in Canada

· Canada has always adhered to a middle position ( recognizes that different jurisdictions may have a legitimate and concurrent interest in the conduct of an international bankruptcy, and that the interests asserted in Canadian courts may be subordinated in a particular case to a foreign bankruptcy regime

Issue: Should Canada adopt a more universalist approach?

· International cooperation is an important factor, but not necessarily a controlling factor

· Courts must exercise their discretion to stay or not to stay domestic proceedings according to all of the relevant facts of a particular case

Recognition of Foreign Insolvency Orders

Re Babcock & Wilcox Canada (2000, Ont. S.C.)

Facts: The applicant, BW, has applied for an interim order under 18.6 CCAA. (US parent company has had a temporary restraining order to stay asbestos claims; Judge asked for the assistance of the Canadian courts.) They did this in anticipation of the mass tort trust concept.  

Issue: Should the Canadian court, pursuant to s.18.6 CCAA, enforce the US order and order a stay against creditors of BW?

Held: Stay against suits and enforcement as requested.  

Analysis & Principles:

(Chapter 11 proceedings are a “foreign proceeding” within the meaning of 18.6

(Look to Morguard and the enforcement of foreign judgments, which discussed the doctrinal principles governing inter-jurisdictional enforcement of orders. Principles of Morguard, despite the fact that it was an inter-provincial case, are equally applicable to international matters

(Farley acknowledges that there is no absolute rule; there will be some that are enforceable and some that are not b/c the substantive law in the foreign country is so radically different from our own. Here, the US bankruptcy code does not diverge drastically from our own system.  

(Canada, whose well-being is so heavily founded on int’l trade, must be conscious of the desirability of invoking comity in appropriate cases.

(CCAA as remedial legislation should be given a liberal interpretation so as to facilitate its objectives.

(18.6(4) does not contemplate a full filing under the CCAA, rather, it may be used to deal with situations where ancillary relief is required in connection with a foreign proceeding

(Canadian courts have repeatedly used inherent jurisdiction to fill any gaps in the legislation and to promote the objectives of the CCAA.

In the Matter of BIA & Singer Sewing Machine Company of Canada 
Facts: Singer (US) got a chapter 11 order from the American bankruptcy court for itself and also managed to convince the US court to include all of its foreign companies under the protective umbrellas of the order, including Singer Canada.

Issue:  Whether the Canadian court should recognize and enforce a US Chapter 11 Bankruptcy court order, which includes in its scope a Canadian companying carrying on business only in Canada and whose assets are all in Canada.

Held: Will not recognize the order.

Analysis:

Looks to Morguard ( What is the “real and substantial” connection between the U.S. Bankruptcy Court’s order and Singer Canada?

(Drastic difference between American bankruptcy and Canadian bankruptcy – essentially finds that there is no real and substantial connection.

Ratio: Comity does not require a Canadian court to recognize a Chapter 11 order over a Canadian company carrying on business only in Canada and whose assets are all in Canada; the identity of the shareholders is irrelevant, as is the identity of the creditors.

PAGE  
1

