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Property as a Relationship:

1. relationship btw subjects to the thing or object

a. the subject/who question changing over time

i. reflects balance of power, eg. women owning property now allowed

· example: p. 1 in text; subject: professor; object: Porsche; limits to what you can do to your property, eg. speeding, DUI, etc.

2. various social/moral/pol’l/econ’c factors alter the relationship

3. relationship has changed over time

Property as a Bundle of Rights:

1. power to transfer

a. property owner has the right to decide who/when wants to divest himself of the property

i. limits to this though

2. immunity against taking

a. right to protect someone from taking your things

i. limits - zoning restrictions, expropriation, adverse possession, finders

3. right to exclude others (and include)

a. right to exclude non-owners, enforced through trespassing

i. limits – freedom of expression, anti-discrimination

4. liberty to use

a. use as see fit

i. limits – environmental things, for eg.

5. immunity from damage

a. right not to have your property damaged by others (eg. tort)

i. zoning, eg. someone applies to the city to have passageway in your property; private land use planning

Right to exclude: 
· Hallmark of property law

· Right to prevent others from using or occupying your property

· Trespassing law

· But can’t always do what you want, b/c balance btw public and private law

· Harrison v. Carswell eg. of this (shopping mall)

Harrison v. Carswell: (shopping mall)

· Facts: Carswell – employee of the store picketing inside the mall (common space) outside of the Dominion store
· Impt fact: picketing in a legal strike
· Charged w/: four counts of trespassing ($40 fine), low stakes
· Issue: (Majority) does the shopping mall have sufficient possession and control over public areas? (Dickson) OR
· (Minority) Can the shopping centre exclude or control picketing given unrestricted invitation to the public? (Laskin’s approach) right to exclude
· Holding: Yes, shopping mall has sufficient possession – Harrison won
· Precedent: Majority used Peters (Ontario Court of Appeal) case to say owner did not lose right to withdraw control (that would have been tantamount to loss of possession, p. 28)
Two Reasons for Dickson: (more restrictive approach)
1. relies on precedent, says Peters case doesn’t follow pro-picketer case (Grosvenor Park Shopping Centre Ltd. v. Waloshin et al.)
· Dickson says because court followed case where picketer lost not won, then he said I’m following that precedent

· Says you have the right to uninvite

2. facts essentially the same - how Dickson justifies this

· no difference between leafleting and picketing in the mall

· no evidence that mall owner acted in bad faith in both cases
3 Reasons for Laskin’s dissent: (more socially conscious approach)

1. main factual difference
· picketing in case before was one by member of the public (in Peters)

· here there was a legal strike by an employee (Carswell)

2. different societal issues
a. the right to have employee strikes

3. balancing role of decision-making (no mechanical application of precedent)

· Public areas open at all time during business hours to peaceful activity

· Picketer harmed; excluded

· would have held for Carswell

Different Interests:

· Owner of shopping mall

· Want to control own privacy interests; in case of shopping mall there may not be such an interest, b/c public places, like roads/sidewalks

· Carswell (picketer)

· Has right to peaceful picketing

· owner has no equal interest in this picketing; is acting as an employer surrogate

· Public interest

· Shopping malls are public places

For Laskin – this privilege only revocable upon two conditions:

1. misbehaviour

2. unlawful activity

concept of private dwelling:

· significant expectation of privacy

· if someone were to picket outside your home, then you have a right to exclude

· balancing of interests between public and private sides

i. based on freedom of expression and rights of owner

difficulties in resolving these problems:

· compare/contrast different factual contexts:

· consumer leafleting by members of public v. picketing by striking workers

· picketing targeted business only v. picketing at main entrances to mall/campus

· shopping mall v. university campus

· depends on purpose

· university government funding, more public

· shopping mall seems at times more private b/c of the stores

· however, entitlement interest re: consumers at both of them

· this case did happen in 70s, so have to put it in time context

· shopping mall v. private dwelling

This case about right not to be excluded:

· To say it’s about the right to include, one step beyond that, didn’t go that far

· MacPherson (39-40) – only have right to property when you own it

· Fischl (40) – law reflects the interests of capitalism

· this case supports capitalism b/c picketing allowed in capitalist system, but still protecting rights/interests of property owners

ADR v. litigation:

· monetary stakes low, so was it worth it?

· Such important public issue, want there to be precedent

· No guarantee that the precedent will be followed though

· Value of litigation to influence legislature

Types of Property:

1. Private property: (still limited rights for all these)

· Single owner

· Multiple owner

· Corporate owner 

2. Common ownership

3. State property: taken away through expropriation sometimes

Post-Carswell
· Kuhn p. 43

· Paradigm shift: labour law influence

· Now we have environmental influence

· 2 influences modifying the common law: (evidence of the shift)

1. Unfair labour practices rules: RWDSU (Union v. Eatons; OLRB 1986)

· Most labour rules silent about picketing

· Typically leave it to the CL tort doctrine (trespassing) or through Petty Trespass Act in Manitoba

· Post-Carswell this changed though and we see it through unfair labour practices rules

2. Shopping mall amendments conferring immunity from liability for trespass

· 1. Unfair Labour Practices Rules: Union v. Eatons (10 years after Carswell)

· Facts: Labour organizers trying to distribute leaflets to employees of Eatons at only entrance to Eatons; barred from doing so

· Union brought action against the mall owners instead of the opposite

· Peaceful beginning, unionization drive

· before opening hours, no consumers present

· Result in Carswell would have been dramatically different if the policy in Eatons’ case would have been in Carswell

· Broad no solicitation policy

· Issue: Did the landlord engage in unfair labour practices?

· Holding: union won; broad no solicitation policy had no justification to interfere with statutory union organizing right

· Ontario statute trumps the own internal policy of the mall and protects the union

· This occurs often with internal policies

· Only person passing through were the employees passing through so in this case no real obstruction

· Difference between obstructive picketing v. peaceful picketing, which we’ll see later

· Considerations: no business disrupted; no obstruction to customers

· Eatons owns 20% of Cadillac Fairview, so in its interest to protect mall’s interests

· This economic interest also seen in Carswell where Dominion would have a huge stake/interest economically 

· Precedent: This case still stands as good law

· Enforced moreso when Cadillac Fairview made an application to quash (set aside) this case, but this did not occur

· Adopted the Laskin dissent from Carswell

2. Shopping Mall Amendments:

· Manitoba Petty Trespass Act, amended 1978

· S. 4 Where no offence under Act:

· Any person who on any walk, driveway, roadway, square or parking area provided outdoors at the site of or in conjunction with the premises in which any business or undertaking is operated and to which the public is normally admitted without fee or charge, communicates true statements, either orally or through printed material or through any other means, is not guilty of an offence under this Act whether the walk, driveway, roadway, square or parking area is owned by the operator of that business or undertaking or by any other person or is publicly owned, but nothing in this section, relieves the person from liability for damages he causes to the owner or occupier of the property

· Would include any public and potentially private area

· Excludes from liability for picketing

· Could still launch common law tort (trespass to land), but not enforcing your rights through statute

· Key statute that came from Carswell, so it did change the law to some extent, in the long run, it worked out, because the law changed

· Oftentimes down the road the dissent becomes the law, sometimes they are unpopular at the time, but later become normalized

In Ontario:

· law today is unclear

· did have shopping mall amendments

· OLRA was amended in 1992 to codify Eatons/Carswell cases; was repealed in 1995

· Then no statutory right to picket in ON

· Overruled Carswell formally in the legislation

· Eaton’s case and others decided under OLRA still good law though

· According to case law have justifiable right to picket; according to statute law, we don’t have that right (in other words, there is no law): hence unclear

Charter Era:

· Free speech enshrined in Charter (s. 2(b); property rights are not

· Carswell: Laskin vindicates

· Jack Layton case: early free speech victory

· 1986, first Charter victory

· conviction for peaceful, non-disruptive leafleting violated s. 2(b)

· not justified under s. 1

· Charter now displaces Carswell 

· Committee for the Commonwealth of Canada v. Canada (SCC 1991)

· Facts: Happened in Montreal; Peaceful group leafleting regarding political issue; Prohibited by airport officials under government regulations prohibiting advertising or solicitation; on government property

· different from Eatons because it was not a government regulation as in this case, but was set by property owners

· this is why Charter kicks in b/c of the government’s involvement: meant to challenge government’s statutes, etc.

· Government’s argument: Its property rights were no different from private property rights, so wanted to enforce the right to exclude (typical claim made by private property owners)

· Union’s argument: there are certain types of government property that have a public function; there should be limitations; depends on the character of that property for the purposes of justifying that obstruction; this is a Charter violation

· Issue: Did prohibition violate their union rights under Charter 2(b), freedom of expression?

· Holding: there was a violation and it is not justified pursuant to s. 1

· As the owner of property, does the government have the ability to exclude individuals? Answer: no.

· Policy reasons: If government excludes and controls the right to express on property, then if you don’t have property, you do not have a place to voice your concerns, so Charter steps in and guarantees these freedoms; have to be able to have the freedom of some expression, but there are limits

· Limits: character of the place impt: can’t express yourself (demonstrate) in the same way in security zones; can’t in internal government offices, air traffic control towers, prison cells, judge’s chambers, etc

· Test for this: Is it a public arena? (Made in Canada approach)

· Trying to differentiate from US approach – public forum

P. 54: 6 factors to indicate public arena; help to determine whether activity is allowed or not; useful guidelines only, not super clear, but helpful

· Seems more broad than US approach

· #1 open to the public: egs. street corners, parks, squares, parliament hill

· #2 whether public automatically admitted to the property as a right (don’t have to pay a fee): 

· #3 compatibility of the property’s purpose with such expressive activities; if the activity interfered with the property’s purpose, it would be less likely to be justified (multiple purposes problematic): egs. of multiple purpose, eg. university, sports fields that you have to pay to play

· #4 impact of the availability of such property for expressive activity on the achievement of s. 2(b)’s purposes 
· #5 symbolic significance of the property for the message being communicated, eg. US Embassy, Guatanamo Bay demonstrations

· #6 the availability of other public arenas in the vicinity for expressive activities; a property would be more open to activities if no other property was available: eg. small towns limited facilities

· this can actually be applied to private property

· Holding: Yes, unjustifiable limit under s. 1; some but not all, government owned property is open to public for expressive activity; allowable property does not include security zones at the airport (typical places that public don’t have access to not included)

· Jurisprudence on the public forum (US): noted that airports become contemporary crossroads or modern thoroughfare, taken on a new function in modern society, CB 55, extension of the main street

· Has symbolic significance; many people choose to be there; if you want to leave, you can leave; not held captive; unjustifiable in an airplane or a bus because you can not get out easily
· Government can exert its property rights to limit freedom of expression (eg. in places where public typically do not have access)

· How would it be different if talking about private property?
· 1. Go to 6 point list to determine character of place “public arena” (CB 54)

· 2. Character of activity (peaceful v. obstructive) USE THIS FRAMEWORK FOR THE EXAM (check!)

· More property open for use by the public, more the rights b/c restricted (check!)

· CB 58 case: beyond turnstile in subway station, not traditionally open to the public, so here it was held that you can restrict freedom of expression there

CLASS EXAMPLES: (consider both peaceful & obstructive)

· Parliament Hill – Y; why?

· Most salient point is #1, #5

· Medical clinic – depends; why?

· On privacy issues (abortion clinic, for eg.)

· Shift towards greater privacy rights

· Osgoode – Y probably

· King & Bay – Y

· It is a thoroughfare

· Most salient points #5 – financial part of Toronto so symbolic

· Would depend where, if going into CIBC/where security guards are, then may be issues

1987 Ministry of the AG, Task Force Report on ON Trespass to Property Act (Act: 1980)
· takes critical perspective from youth/minority groups

· argues there is no distinction in TPA btw private and public property and there should be

· individual citizens placed in policing function (who have no training for this role)

· came from Laskin’s dissent: have to have reason for getting someone off your property: sheer presence/unwanted visit sufficient to be trespassing (nothing about misconduct/bad faith that was in Laskin’s dissent)

· owner has absolute discretion to exclude

· inconsistency between the legal and common understanding that malls are public places

· matters how much time is spent in the place: shopping malls rank 3rd in how often people are in these places; may not be accurate any more with less people hanging out in malls

· complaints that black youth being banned from certain malls in 1987 report

· interesting to track to see if this is still the case

· perhaps the more impoverished society groups may have more reason to have access to these places because may not have access to other places to hang out

· more and more public property being taken up by private property

· corresponding obligation to allow for open access to these so-called public places

Justifications for Property:

· Way to justify the existence of property or the types of rights that can be conferred (Carol Rose article 96 CB)

· Justification for private property, so shows the shortcomings of this

· 1. May use these justifications to show why it should be private property

· 2. even if something is private property, can use theory to justify extension of those rights (eg. shopping mall)

1. Lockean/labour theory: aka “labour added theory” in Gilmour’s critique of Moore; based on John Locke (CB 66)

· LABOUR & DESERT
· If you work on that property then that land should be yours

· Eg. Locke says re: picking apples, once you pick it, its yours; you deserve to own it

· Critique: Difficult to demarcate what you should own and should not own, etc.

· Eg. If you pour a can of tomato juice in the ocean, do you own the ocean?

· Difficult to determine what type of labour

2. Consent: there is a creator that owns land and bestows property on some; through consent they agree as to who should own what
· Critique: have to have credence in some type of a creator and difficult to determine and actually get consent

3. Possession or occupancy: CL approach seen in much of the case law
· person who first owns/occupies the land/thing/chattel, should be allocated property rights

· this theory allocates rights to a particular person (finder’s/possession cases)
· Critique: why should this be the basis for root of title; how fair is that? If someone is stronger/runs faster/can get the thing before others, why should they be able to own it?
4. Utilitarian: Benthamite; greatest good for the greatest number (not in CB)
· not prescriptive, (doesn’t say what property should look like) but provides a tool 

5. Law & Economics: Chicago School; two streams: 
a. prescriptive (stresses market efficiency; very big on the right to exclude, most efficient, promotes most exclusivity) 
b. consequences of certain policies; how will people behave if a certain rule is enacted (legislation should take this behaviour into account; tries to predict human behaviour, to determine solutions, best way forward)

6. Freedom and personality: two streams:

a. property seen to enhance human freedom and moral development; gives citizens autonomy rights; more property you have, more you are able to be free/express yourself; 

Critique: that citizens can even get their hands on property and that the state will actually protect this private property

b. Hegelian-based: the ability to control resources, allows humans to exert their will over the external environment and demonstrate their individuality

7. Radical/alternative theories: includes Marxists, feminist, race, cultural relativists
· property is power, must recognize this power dynamic
· based on idea that there is a difference that separates all of us
· in order to aspire for social change, must have a more inclusive regime of property rights, no property rights or completely reconceptualize the way we conceive of property

· many environmentalists are taking refuge in this philosophy as many environmental interests have been marginalized

· Critique: which difference is more impt than the next?

· Some see property as indispensable

· Property is not always power, can be derived from other sources

New Challenges: Moore (CB 65)
· Cell line: immortalized cells; will remain unchanged for as long as you keep growing them, usually always cancer cells

· When extract the cell, need to purify to isolate bad cells and kill off the good ones
· Considerable work is involved

· Facts: kept on going back thinking that he was being treated, but actually health care professionals were extracting cells w/out notice/consent of the patient, who suffered from leukemia; he thought he was being treated; they made quite a bit of money of this guy

· Moore sued the doctor, researchers, and the university, under two main grounds: 

· 1. conversion claim: trespass against real property (personal property = cells)

· 2. breach of confidence (consent etc.)

· Issue: is the claim of conversion allowed?

· Moore’s argument: he continued to own his cells following their removal from the body; he claimed a right to continued control of his own cells even after removal; he never consented to their subsequent use, especially for lucrative medical research

· Unauthorized use of own cells which constitutes a conversion; Moore claims a proprietary interest in these cells that are removed; not only that but wants a stake in the patent and each of the products that were created from those cells
· Doctors/researcher’s argument: you have no title to or possession of your cells

· Holding: Moore lost, because: tort of conversion doesn’t apply in this case as no patent title or possession to own cells, breach of confidence better claim

· Reasoning: Supreme Court of California: no statutory law or case law supporting the precedent; Locke theory—labour added by university means its theirs 

· The state law only handles the safe handling and disposal of excise of materials

· California law limits patient’s continuing rights in excised cells

· Doesn’t say anything about the patient’s use or about anything else post-use, so b/c the statute doesn’t say anything then it means that the patient doesn’t have any rights (which usually isn’t the way silence is normally interpreted)

· This is not an issue that the courts should be mandated to look at; can’t apply property concepts to biological materials

· Patent’s perspective: nothing unique about Moore’s cells; these cells are the same in every person; it is the actual invention/the work on the cells that makes it valuable; it’s this uniqueness after the work that granted the patent

· It’s not that his cells were unique, he just had more of them

· More powerpoint notes: grants of breach of confidence (fudiciary/informed consent) adequately regulate this issue

· Critique: property doesn’t have to be unique

· Dissent: patient has ownership claim (continuing claim) to his/her body part once it has been removed; conversion claim works; Why is it not considered theft?
· Re: silent statute, doesn’t mean there can’t be subsequent use/that issue wasn’t applicable
· University withheld information so they could appropriate cells for economic benefit

· Just b/c patient not entitled to full patent in patent law doesn’t mean that he shouldn’t have share in that or be allowed to go under conversion

· Tension b/t patient interest as victim (exploit the patient) v. the innocent parties and the interest of science generally, involved in often life-saving activities

· If you call into question the rights of these cell lines, then you’re going to be undermining a whole series of investments; would be a ripple effect that would undermine the interests of science/innocent parties/researchers

Gilmour Critique of Moore: (CB 66)
· Tendency to equate control with property rights

· Once something is property, commodity can be exchanged for value; economics trumps personal; tendency to monetize matters

· Injustice: Moore done out of fair share; labour added view: idea that if you work for something you should own it, not because it is in you to begin with

· Patient co-ownership not possible in patent law: Unfair to bring Patent law into this discourse because then you have to be the creator where you add value to it; req’s labour 

· How to regulate biomaterials? could be licensing approach, permitting donation of the tissue only; obtaining consent, etc. (eg. Moore would receive a full disclosure form of what would be done with the cells and he could have signed off on it); or perhaps there should be some sui generis (def’n: a solution in its own right) legislation

· Competing interests: public interests, the work of researchers, commercial considerations, patient’s interests

Royal Commission on NRTs in Canada 1993 CB 73
· Commercialization of NRTs inappropriate/dehumanizing

· Eg. Government trying to determine if we need to amend copyright law re: downloads online; amend existing legislation or should we create a new solution (sui generis solution), eg. a law against file sharing

· In this case, should they have amended the Constitution OR b/c the problem is so complex, should we create a new solution to this problem?

· Often occurs in very complex problems
· Document entitled “Proceed with Care”:

· Nufield Council on Bioethics said human tissue should not be property

· Human Organ Transplants Act (UK) prohibits commercial dealings in human organs

· Ontario Trillium Gift of Life Network 1990: consent of living donor or family of deceased

· Assisted Human Reproduction Act 2004 (p. 75 CB = Bill C-13, should be this actually, b/c it did receive Royal Assent): it prevents commercialization of NRTs


POST- MOORE: US courts more sympathetic to seeing biomaterials as property

· US v. Arora (CB 76): a conversion was allowed on a cell line 

Gender differences: (CB 77-78) Floyd Rudmin

· Women tend to see property in a more fluid way then men

· Men tend to see it in a more demarcated way

Looking at humans as objects of property (CB 79):

· Move towards an alternate view of property, eg. where a woman gestates a foetus and gives birth to a child for others, in return for payment

· Critiqued by Royal Commission (“Proceed with Care” document)

· Aboriginal concepts (CB 81) Leroy Little Bear:

· Western concepts of property v. Native concepts of property

· Very different world view between the two cultures

· Western = linear fashion; Native = cyclical view of property

· Native more akin to female view of property, some argue and Western = male view (Rudmin)

· Much environmental neglect/disregard for animal population v. shared interests and a love of nature

· Individualistic v. more communal understanding of property

· Approach to European conquest

· Natives didn’t feel immediately threatened b/c they felt would be sharing the land and had nothing to give away to begin with b/c not really theirs

· Never surrendered any interest when they were conquered

· Caveats: Many differences btw the various Native populations in Canada regarding viable solutions and approaches to property; complex questions

Delgamuukw SCC 1997 (CB 85)

· CL definition/recognition of aboriginal title

· Sui generic approach: exclusive occupation and use of defined land on a communal rather than individual basis by aboriginal peoples
· Should it have been entrenched rights in existing legislation rather than sui generic?
Property, power, poverty

· Western societies place a premium on individual autonomy and independence: often defined through owning assets, private property

· Dependent and powerless are poor and often without property

· Right not to be excluded from (MacPherson’s phrase) the use or benefit of property:  could be a balancing tool: far left: right to include them; centre: right not to be excluded; far right: right to be excluded

Local 1330, United Steel Workers v. US Steel Corp 1980 USCA (CB 87)
· Facts: US court reviewed an application by a union that wanted to keep steel plants open and operating within Ohio

· Union wanted to:

· a. keep them running and 

· b. sell facilities to union to avoid massive layoffs

· Company wanted to demolish b/c it cost them more money to modernize them then to destroy them

· Union argued: just give us this right to purchase the plant, so we can keep these workers employed; Wanted a constructive entitlement/trust/right b/c of the long relationship that these workers had with the plant

· Holding: Union lost b/c it was a novel claim: No precedent to allow closing plant to be kept in operation and to allow union to purchase it 

· Singer critique: CB 87: company did have obligation to workers and community; giving union the rights would have alleviated social negatives; sees property as a “social relationship” rather than just a “thing”
Right to shelter Cases; Canada v. South Africa:

· Vancouver (City v. Maurice (2002): evicted; they were squatters; Vancouver entitled to remove 200 ppl from city sidewalk surrounding an abandoned building

· South Africa v. Grootboom et al (2000): access to homes constitutionally guaranteed right, thus the homeless should be accommodated

· Shows how constitutional legislation particularly could entrench rights that are very much cognizant of these property, power and poverty dynamics
Classification of property interests: 

· This classification was useful for remedies particularly in feudal times

· Enforceful against the whole world

	Real Property (in rem) (in the thing)
	Personal Property (in personam) (in the person)

	· Remedy:  return of the object itself “res” 

· E.g. land, property that is subject to a judgement in reality, subject to certain inheritance  

-    enforceable against the whole world
	· Remedy: return was not the thing, but value of the property, damages

· E.g. chattels - things that can be picked up and moved, carried away (china, jewellery, furniture, cars, cells, etc.); leases bc lessee has no property interest in land 

· Enforceable between parties to the dispute

	1) Possessory (Corporeal Hereditaments) interests capable of being held in possession
	2) Non-possessory (Incorporeal Hereditaments) such as a right of way that enables someone to walk across a neighbour’s land, but does not permit this person to have possession of the   neighbouring land e.g. Easements
	1) Chattels real 

e.g. leases
	2) Chattels personal

	
	
	
	i) choses in possession: tangible property

	
	
	
	ii) choses in action: intangible property (promissory notes and bonds, IP -- patents copyright trademarks etc.)


Common law and briefing cases:

· Judges deal with the individual facts of each case and the rules emerge
· precedent, 

· distinguishing, 

· analogizing, 

· statutory construction: 

· plain meaning v. purposive, etc., common sense, fairness, policy

 

Concept of Possession:

· Ambiguous but important in the allocation of property rights

· Lifestyles Kitchen and Bath v. Dansbury Sales (1999): "Canadian law does not recognize a single concept of possession applicable for all purposes"

· Possession can give rise to proprietary title (ownership title)

· Effective possession gives rise to presumption of title: (POSSESSORY TITLE or Possession as a root of title)
· A person in possession of land in the assumed character of an owner and exercising peaceably the ordinary rights of ownership has a perfectly good title against all the world but the rightful owner. Perry v. Clissold (1907) PC (Aus) (CB 143)
· Relativity of title: the possessors interest relative to those of the TO
· Possessors interest can be stronger then the person that actually has the paper title to the property

· TO’s interest is not absolute, but can extinguish TO’s rights by:

· Adverse possession
· By statute

· No such thing as absolute property right: It’s a relationship that is dynamic and ever changing, depends on possessory interest, the facts and the parties involved. 

 

Pierson v. Post (CB 97)

· Facts: Pierson was hunting (labouring) for a fox, with a clear shot. In the meantime, someone shot and killed the fox. 
· Impt fact: on abandoned terrain (no one owns land so free for all)

· Arguments: Pierson said that the pursuit he made was labour investing and thus it gave him property rights

· How do you determine when the labour begins? How do you determine what is possession?

· No one actually owned the fox before the fox was hunted or killed
· Finding: Post won. How would you know when the labour began? Good way to determine this would be the clear act (when you have it in your possession, brings the property within certain control and shows an unequivocal intention to possess) 

· Court defines possession: 

· Majority: "need  a clear act (killing) that brings the property within "certain control" and unequivocal intention to possess"
· If he had wounded the fox, Post would have a better claim; if minor scraping, then he would not win.

· Dissent: Need the community to decide, eg. here the hunting community (panel of sportsman who understand the industry; then they would probably side with P, based on the one that laboured should have the fox); an unwritten rule

· Holding for the dissent: The moment begins much earlier.

· Dissent: Property obtained when within reach and a reasonable prospect of success of having possession
· Question: wouldn’t it be argued that Post also laboured away at it? The second guy (the one that shot it) is the one that won because he fatally shot it.
· Debate: labour (dissent = Pierson) v. the fatal blow (majority = Post)
· Morals: do you agree with the ethics of it? You don’t really know who is putting labour toward it; majority prefers certainty, clear unequivocal act, intention of appropriating the animal to his own use

· Possession means a clear act so that the whole world understands the nature of the possessor’s rights (the possessor owns the property)
Certainty Argument: how do you determine certainty?
· Eg of Patents and copyrights: difficult to determine ownership; applying test is difficult

· often look to policy issues: eg. costs and economics. How much does it cost to maintain a property system? The more certainty the system has, the more it will cost (eg. registering things, monitoring things, etc. are costs to increase certainty in the property system); Is it a worthwhile cost? You need certainty in order to protect the reliance interests  

· Moore decision: certainty was also raised in terms of the commercial interest of investing in science. Need certainty for business and fairness

Uncertainty Argument:

· Johnson v. MacIntosh (CB 99): native title
· Facts: Land was granted by the native community, but it was invalidated due to international law
· The case maybe was wrongly decided and could have looked at it through possession. There was no land to be granted in international law because the natives never really owned the law. They never did any real labour to the land to possess it. There was no clear act, no control and no unequivocal intent to possess
· Conflict: rule in property law v. the native tradition that doesn’t really fit; always will be a mismatch when you try to use incorporate natives in property law; doesn’t make sense to the native people. 

· The natives didn’t really claim title to the land, which lead to uncertainty problems (CB 99-100). Need certainty, don’t know if they should really invest into the soil because it could be reclaimed; don’t really know who it belongs to; when uncertainty, little incentive to invest (economic argument). 

· DEBATE: Common law: clear act v. Native: holistic

· SN: Law and economics: costs money, there is sometimes market failure, so it undermines itself.
· Policy:
· Costs to maintain property system

· Certainty provides incentives (but against native concepts of possession)

 

Patricia Williams: CB 101: 
· About who actually has the opportunity to possess and own
· Analogizes her great grandmother (slave) to the actual fox: you are either owned or un-owned, but never the owner; goes back to subject/object; who can be a subject and who can be an object?
· Beached whales in Cape Cod (CB 102): if you are found close enough to whale, then you are found to be in possession of it and you have to pay for the burial

· Possession not always a good thing (eg. criminal law)
 

· Possession may give rise to title, but is not title

· Title: the paper that says you own that property; the TO, backed by paperwork

· Sometimes can have a TO that has title, but a strong possession claim might extinguish that title.

· TO = assumed to have title BUT not absolute; depends on how they behave vis a vis the property; never any certainty to ownership

· Possessor can try to claim that they have title and oust the TO, either by:

· adverse possession (AP) OR

· by statute
 
Do others have the case about money falling out of wall? (check!)

Armory v. Delamirie (Eng KB 1722): CB 106; FINDERS KEEPERS RULE

· Facts: Boy finds the jewel; brings it to the jeweller for appraisal; appraiser only gives back the placement without the jewel and tries to offer very little amount for the jewel that was taken; lawsuit occurs

· What is the cause of action?: trover (to find). The boy found them and therefore has title to them. However, the jeweller claims title to them. 

· Issue: who has the better title? (relativity) Arguably, both parties have title 

· Jeweller: he has possession so its his, but he only has it because boy gave it to him

· Didn’t the boy have to have title to the item in order to claim possession? He is trying to claim title (but jeweller has possession which can amount to title)

· Couldn’t you say that it was theft on part of the jeweller? The jeweller tried to pay him for it, so knew it wasn’t his
· Finder has better title to goods against all except TO: "Finders Keepers"
· "The finder (boy) of a jewel, though he does not by such finding acquire an absolute property or ownership, yet he has such a property as will enable him to keep it against all but the rightful owner"

· Moore: was not found to be the rightful owner of the cells. They were his when they were in his body. The actual cells that were excised were not property though.
· So far: Justifications for possession: clear act and clear intention (control); finder will always have a better title against everyone else except for the true owner
 

Twist 1: Finder or Occupier

Bridges v. Hawkesworth, 1847 CA CB 111-112 (in Parker decision)
· Facts: travelling salesman found money in the store, told the shop owner to find who it belongs to in custody (keep it until you find the TO); shop owner put in an ad, no one came forward; 3 years later, finder asked for it, owner said no.

· No issue about who is the TO because it was probably dropped by accident 

· Issue: Who has better title? Finder or Occupier

· Holding: The guy that initially found it wins, because knowledge requirement: the shop owner didn’t even know that it was there so no special rights
· Occupier: we are looking at where the money was found; They are both trying to claim possession, so to say possession would confuse the issues
· Knowledge is essential

· An occupier needs knowledge of object (know it was there) and manifest intent to possess an unattached object (speaks to control)
· Finders keepers prevails, unless occupier fulfills above requirements
· unattached object: it was just laying there (it wasn’t in the tiles, etc., which may sway the decision, just on the floor) v. South Staffordshire Water Co (attached object)

· check! Does it have to be an unattached object?! How would it be different if it were attached?!

· Not necessary to have both but must have one of them (intent and knowledge) 

· Reasoning: shopkeeper was unaware of the money (knowledge) so couldn’t form the intent to possess; didn’t have any custody, care, control or prior possession = no possession

· important when the money was found; this is when you ascertain the legal relationship between the parties
 

Twist 2: Finder or Land Owner?

Hannah v. Peel (Eng Kb 1945) (CB 111)
· Facts: Object that is coveted is the brooch; finds it, gives it to the police and the police look for an owner. The police give it to the land owner

· Impt fact: the owner never lived in the house
· Key people: land owner that is renting the place out; finder of the brooch (check!)
· Holding: Finder has the right to the broach

· An owner who has never occupied the premises of their land/house, has no claim on an object found lying unattached on the land
· If unattached, the finder prevails
· SN: Difficult to know what the outcome would have been if the occupier (renter: the Crown) would have made a claim
 

Twist 3: Honest Finder or Owner/Occupier? (check! Should owner be in there?)
Parker v. British Airways Board [1982] CA (CB 107)
· Facts: object is a bracelet found in the executive lounge of British Airport (BA); Finder = Parker; Parker exercises his duty & gives it to one of the EEs of the BA; said return it to me if it is unclaimed; BA advertised for the TO; no one turned up so they sold it and made 850 pounds, they kept the $; Parker tries to get $ back
· History: At lower court, the finder gets the money

· Issue @ Court of Appeal: who has a better title to possession? BA/finder?
· Parker wins again: he was an honest finder
· Honest finder acquires right to keep object against all but TO or one who can assert a prior right to keep the object which was existing when finder took possession
· At the time when the object was found, there had to be someone else that had a better title: to determine relativity of title
· Example: If, at the time the $ was found, the shop guy had seen it and went to grab it and the other guy beat him to it, the shopkeeper would have a better claim
· Occupier has better right then finder to chattels on or in but not attached to premises if before chattel found, occupier manifested knowledge & an intention to exercise custody and control (clear act) over the premises and anything in or on it.
· Better title if it is attached to the land, even against the honest finder (CB 110 South Staffordshire Water Co.: gold rings in mud) but in this case it was unattached
· CL method: CB 108 "as a matter of legal theory, the CL has a ready made solution for every problem and it is only for the judges, as legal technicians, to find it.  The conflicting rights of finder and occupier have indeed been considered by various courts in the past. But under the rules of English jurisprudence, none of their decisions bind this court.  We therefore have both the right and the duty to extend and adapt the CL in the light of established principles and the current needs of the community”
· Reasoning: CB 118-119; useful to divide into finder/occupier and their interest
· Finder: not a trespasser, but honest finder; took the bracelet in care and control (at this point had the full finder right); finder had corresponding obligations to take care of the object; Parker discharged the obligation when he gave the bracelet to the official 
· SN: in EE situation: if Parker were an EE and made a find in the course of employment, the ER owns the right (CB 114)
· South Staffordshire Water Co. v. Sharman
·  rings were found by EE and the ER got it 

· Occupier: no evidence that they searched, thus no manifest intention to exercise care and control of stuff in the lounge; If BA had said that they normally looked for lost items after every shift, it would show an intention to exercise care and control over lost objects 
· Character of the person important: lost item found in a lounge
· If found in a bank (a place where there is always a duty to exercise care and control) v. found in a park (public place: no intent to exercise it) 
· if park were closed, it would be more difficult to say that there is no manifest intent to exercise care and control 
· Lounge is in the middle: btw the park (public area) and the bank (private area with high degree of control)
· Policy: arguments that the finders have a right, what would happen if they didn’t enforce this; If there were no rules, lost property would become a free for all (CB 109). 
· Wrongdoers should not generally benefit from wrongdoing
· Here Parker was honest: therefore, the finder keepers (FK) rule applies unless the TO emerges or the occupier can assert a prior right (Test: care and control); BA didn’t do this: not attached and they weren't in the regular habit of checking

 

Analytical Framework

· Legal position of the parties (finders, TO, occupiers, etc.)

· Object: if attached: occupier has a better claim

· Unattached: need to determine the prior right (Parker)
· Control: manifest intention to exercise custody and control
· Hannah (twist): even if there is a TO of the premises, if they never lived there the finder gets it

 
PRO-FK: Armory v. Delamirie, Bridges v. Hawkesworth, Hannah v. Peel

PRO-occupier/owner: South Staffordshire Water Co. and City of London

SUM UP OF:

RIGHTS/OBLIGATIONS OF FINDER (CB 116): from Parker Case
1. The finder of a chattel acquires no rights over it unless (a) it has been abandoned or lost and (b) he takes it into his care and control

2. The finder of a chattel acquires very limited rights over it if he takes it into his care and control with dishonest intent or in the course of trespassing.

3. Subject to the foregoing and to point 4 below, a finder of a chattel, whilst not acquiring any absolute property or ownership in the chattel, acquires a right to keep it against all but the TO or those in a position to claim through the TO or one who can assert a prior right to keep the chattel which was existing at the time when the finder took the chattel into his care and control.

4. Unless otherwise agreed, any servant or agent who finds a chattel in the course of his employment or agency and not wholly incidentally or collaterally thereto and who takes it into his care and control does so on behalf of his employer or principal who acquires a finder’s rights to the exclusion of those of the actual finder.

5. A person having a finder’s rights has an obligation to take such measures as in all the circumstances are reasonable to acquaint the TO of the finding and present whereabouts of the chattel and to care for it meanwhile.

RIGHTS AND LIABILITIES OF AN OCCUPIER (CB 117):

1. An occupier of land has rights superior to those of a finder over chattels in or attached to that land and an occupier of a building has similar rights in respect of chattels attached to that building, whether in either case the occupier is aware of the presence of the chattel.

2. An occupier of a building has rights superior to those of a finder over chattels upon or in, but not attached to, that building if, but only if, before the chattel is found, he has manifested an intention to exercise control over the building and the things which may be upon or in it.

3. An occupier who manifests an intention to exercise control over a building and the things which may be upon or in it so as to acquire rights superior to those of a finder is under an obligation to take such measures as in all the circumstances are reasonable to ensure that lost chattels are found and, upon their being found, whether by him or by a 3rd party, to acquaint the TO of the finding and to care for the chattels meanwhile. The manifestation of intention may be express or implied from the circumstances including, in particular, the circumstance that the occupier manifestly accepts or is obliged by law to accept liability for chattels lost upon his “premises”, eg. An innkeeper or carrier’s liability.

4. An “occupier” of a chattel, eg. A ship, motor car, caravan, or aircraft, is to be treated as if he were an occupier of a building for the purposes of the foregoing rules.
 

 

Scenario:

Claire was picking strawberries at “Upick” farm. She had paid to get into the farm and the price per container of strawberries was posted on a sign. She started picking particularly ripe and tasty looking strawberries. She soon filled up one carton. She then decided to start to fill a second carton and so she put the first carton on the ground while she filled the second carton. George approached and took the first carton of strawberries. George then went to the cash register and paid for the strawberries. 

· Does Claire have a claim against George? 
· Y: she laboured for the strawberries; he was reaping where he hadn't sown

· But did Claire own the strawberries when George came along? 
· N: She hadn't paid for them so she was only in possession of them

· If Claire did not own the strawberries when George took them how could she complain about what George did? 
· She can claim possession: b/c she had possession & laboured, she has a better claim then George but not a better claim then the farm owner who could make Claire give up possession
· If Claire had a possessory interest in the strawberries, did the farm do anything wrong in selling the strawberries to George?
· N: farm still owned the strawberries, so they could sell it if they wanted
· Also, could argue George had clear act of taking them to the cash

· She had paid an entrance fee to collect the strawberries, but they may be allowed to refuse to sell them to her; this is a question of controlling access; would depend on facts (if she were unruly/misbehaving, they could have kept her out) 

· Possession had to be within the farm’s rules: they own the property and the operation and charged access fee

· Once anyone purchased the strawberries, the farm lost any interest they could claim in the strawberries. 

 
 

Key Rules of Possession (recap)
· Need a clear act that brings the object within certain control and clear intent to possess (Pierson)

· Finder has a better title to the object against all except the TO: FK rule (Armory)

· Honest finder acquires right to keep object against all but the TO or one who can assert a prior right to keep the object (eg. the occupier), existing at the time when the finder took possession of the object
· In obiter: if finder is a trespasser, occupier is preferred (Parker)
· Policy: don’t want to reward those that get things unfairly or via a criminal act. 

 

Where an unattached object (Pro-finder)

· Occupier needs knowledge of object and clear intent to possess before object is found, if they want to have a claim (Bridges)
· Clear intent to possess + custody and control over the premises and anything in or on it (Parker: weren't in habit of checking; if so, they might have better claim)
· OWNER who has never occupied the premises has no claim to the object, b/c no clear intent if didn’t know it was there (Hannah)
Where an attached object (Pro-Occupier)

· OCCUPIER has a better claim to title (obiter in Parker)
· FINDER has to show clear intent to possess and exercise custody and control (obiter in Parker)

· Parker: you have a duty to try to find TO; also if you come into possession of something, must deal with it; not always a good thing (whale example)
· In EE/ER context, employer owns found object whether attached or unattached (South Staffordshire)

· If there is a contract over who owns something when (eg. A potential find), contract prevails (City of London Corporation v. Appleyard) CB 114
· Distinction btw attached & unattached criticized: it seems irrational and arbitrary (CB 122)
 

Joint Finding: Perry v. Gregory (CB 102-103)
· Can be used under first possession or joint finding
· Facts: object found was belt plate; they normally went metal detector finding together but never really shared what they found; discrepancy between who found what; Perry received the signal in the potato field and began to dig a hole; Asked friend to verify the find; Gregory ended up digging up the hole and giving it reluctantly to Perry; Perry asked for it and Gregory gave it to him; there were conflicting stories
· Issue: who has the better title?

· Ruling: Perry wins
· Ratio: where there is conflicting evidence to the story, party with more plausible evidence has better claim to title

· Evidence is based on custom and the subsequent actions of both parties
· Subsequent actions: Gregory borrowed the belt a few days later and then returned it back to Perry; only after 10 months did he make a claim

· Custom: Custom of hobby is that the first person that gets the signal is the person that has a claim; 

· Only Exception: if you abandon the area, then the interloper can have a better claim; Court gives a lot of weight to custom as opposed to the court in Pierson (fox case)

· Can this be a joint finders case? (check!) not sure, next one is for sure
 

Keron v. Cashman (CB 124-125): Joint Finders
· Facts: five boys playing and found a stocking, the older boy grabbed it out of younger boys’ hand; they were all playing with the stocking; when it broke they were together, there was money in there; Crawford (boy who found it) claimed all the $; the rest of the boys claimed equal portions of the $
· Ratio: all boys have equal share as they were in common possession at the time of finding money (money discovered when all playing and it “burst open”)

· Considered to be legally found when all in common possession of it and it broke

· Value was ascertained when the stocking broke, not when they found it, b/c didn't know any value until it opened
· Equal share for equal find: no evidence that the guy that found it had the intention to keep it for his own use to examine contents or that other boy took it from him to find out what was inside it

· If there was this evidence, then he would have a stronger claim
· Instead, it was just treated as a plaything

· If it had been a wallet or something where you would normally carry $ in it, may have had different outcome, b/c would have assumed/thought possible that $ could be inside 

· Other points: they were kids; Why couldn’t they share? If it was a ball they couldn’t share it (check!)

· A lot of other interests come in with joint finds: 

· If the first boy had taken the stocking and appropriated it for himself, he would have had a better claim

 

Edmonds v. Ronella (stems from Keron v. Cashman: Joint Finders case): CB 126
· US case that is more recent; outcome is somewhat similar

· Facts: two boys find money in a garbage can; ask the girl to pick it out of the garbage bin, trying to find out what to do, a girl took them to her house and they called the police; the police gave her the receipt as the finder

· Equal share for those in common possession at the time of finding (in equity, that is when money/item taken off of the property)

· Difference is the time of finding; Arguably could be a clear act
· Use this case for fairness: when they walked off the property (equity)
· Could go this way v. any argument of clear intent to possess: the finding was when they were together (check!)

· Hammer J.: Finder = “person who first takes possession of lost property, but to be a legal finder, an essential element is an intention or state of mind with reference to the lost property”

· Therefore, since possession was jointly obtained, the joint finders were entitled to an equal share of the $
· The girl doesn’t intend to exclude the boys from the envelope; all walked together
· goes back to idea of include/exclude

· thus, she could say that she was including them in the find
 

Statute and Policy regarding Finders

· Statutes allow finders to claim found objects

· If TO does not turn up, FK rule applies (NB Regulations: steps to go through especially if high commercial value)

· Policy reason: Honesty does pay

· Canada Shipping Act, s. 16: finders of buried treasures must report to the Government of Canada
· Funny? Why don’t they apply equal shares to finders/occupiers cases like Parker as they do in Edmonds? (suggested by Carol Gilligan in “Feminist Discourse, Moral Values, and the Law: A Conversation) CB 127
  

Adverse Possession (AP)
· So far, TO has most rights
· However, their rights are also limited b/c of statute and/or CL:

· Eg. If owner has abandoned the property, rights may be extinguished
· In this case, the finder's possessory interests can take priority
· Enabled by Ontario Real Property and Limitations Act
· Limitations Act: must bring claim within 2 years of discovery (for the possessor) (CB 156 & 162): civil procedure matter 
 
Test: (from the Real Property Limitations Act) (renamed from original name Limitations Act)

· S. 4: the paper title holder shall bring an action to recover land within 10 years after the right to bring such an action accrued to the person bringing it

· S. 5(1): Where the person claiming an interest in land was formerly in possession and was dispossessed or has discontinued possession, the right to bring an action to recover the land shall be deemed to have accrued at the time of the dispossession or discontinuance of possession

· Time starts at dispossession or discontinuance of possession, eg. when they vacated/abandoned the land
· S. 15: “At the determination of the period limited by this Act to any person for making an entry or distress or bringing any action, the right and title of such person to the land or rent, for the recovery whereof such entry, distress, or action, respectively, might have been made or brought within such period, is extinguished”

· S. 15: provides for the extinguishment of the paper title holder’s right to bring an action to recover possession; it does not transfer the paper title holder’s title to the possessor

· If the TO does not come forward within 10 years, his/her rights extinguished and the possessor acquires absolute title (no longer preserves the relative priority of his claim)
· P  must sufficiently show:

· An uninterrupted period of 10 years

· That they were in actual possession

· That there is an intention to exclude the TO

· That the TO was in fact excluded as a result

· Extinguishment of right at end of period of limitation (s.4/s.15) 
· Exception: property registered under Torrens system:
· Used if you want clarity, worried about land that could be subject to unknown ownership; if you register it, it is safe as yours 
· Helpful example of application of these sections in CB 162-163 (check!)
But what is adverse possession (AP)?

· To attempt to answer: what constitutes:

· Actual possession?

· Dispossession?

· An uninterrupted period of 10 years?

· Intention to exclude the TO?

· actual exclusion?

· Cases on first possession and finders apply: need to prove effective possession that amount to presumption of title
Policy: Justifications by Charles Callaghan in Adverse Possession: (CB 156-8)
· Should the law protect the rights of someone who owns land and who makes no use of it, especially when others have been using it for productive purposes or wish to do so? Why? (squatters v. TO?)

· 1. Have to punish TO for neglect; if they cared, should have stuck around

· critiques by Callaghan: How fair is this? Why is criminal law involved? it should be property; punishment is the business of criminal law and should have no place in the context of statutes of limitations; 

· 2. serve to encourage the sue of land by rewarding the active use of the possessor (rather than punishing the paper title holder); active use is good use
· critique: but do we need to encourage the use of land? And is the statutes of limitations an effective means of accomplishing this purpose?

· 3. “clearing of land to title…for quieting of men’s estates”: registry system may not always be exactly in accord with what has occurred, so may need to have legal means to “cure” titles so that registered descriptions of parcels of land are congruent with the location of boundary fences, for admin purposes; this encourages people to ascertain their land, so that we know what belongs to whom

· no critique given: most valid justification according to Callaghan

· SN: Why should it oust TO from their proprietary interest though?

· They can use the land, don’t have to own it

 

Self-Help Alternative/Squatters (CB 148-9)

· Squatters/homeless take possession of vacant office buildings

· Traditionally courts harsh with this, eg. have shut down self-help remedies b/c:
· Might encourage more squatting
· Homeless distress should be relieved by charity and good deeds

· However, see Hampstead squatters: 
· Shows talking about things may be more useful then taking them to court. 
· Key point in decision: they were adding value to the property, eg. fixing it

· New York family successful to maintain possession (CB 148-149)

· Family did significant repairs (value added labour)
· court dismissed city's petition for summary judgment against the family (to evict them)

· Held: court didn’t say family owned it, but they could live there
· They can still be evicted though
· AP would mean they would take possession after 10 years, so if in ON then they could argue that they would own it

 

Rose Article: “Possession as the Origin of Property”; Brumagin v. Bradshaw Case (CB 158-160)
· Facts: two groups claiming ownership of the land; not sure if original owner (Treat) really owned the land or not, so if he didn’t, it isn’t really now the possession of his heirs; If that is the case, then the later first possessor would have claim to it

· Treat’s heirs argument: claimed that Treat made use of the land (a fence that was repaired and pasturing livestock on the land)
· Later First Possessor’s Argument: the land had not been suitable for cattle even then b/c San Fran was expanding in that direction

· Issue: whether Treat’s acts gave sufficient notice to the public that he had appropriated the property? If so, he had “possessed” it and could pass it on as an owner

· Use needs to be suitable: to let the parties know that you are in possession and it gives a form of notice to third parties
· Using suitably = informing others of his claim, particularly those who might have been interested in buying the land or settling it themselves
· Crucial element is communication aka notice and not so much the particular labour that is done
· Why is communication so important? Economists say clear titles facilitate trade and minimize resource-wasting conflict; it discourages contention, insecurity, and litigation, which waste time & energy
· The  presence must be open to everyone

· This provides an incentive for good behaviour
· Unsuitable use: wouldn’t give rise to a possessory claim; eg. if you are damaging the property not a good claim; but if you are repairing it, that is rewarded
 

 Possession and Aboriginal Title to Land
 

K. McNeil “Common Law Aboriginal Title” (CB 150-156)

· English law has effect of establishing aboriginal rights, but judges, policy makers, etc. hypocritically undermine its legitimacy when they say it doesn’t apply

· Double Standard: Interpret the law in favour of the colonizers, not the Natives
· Argument that it doesn’t apply to aboriginal people
 

Two Options:

1. Apply English law to everyone OR
2. Look for a new solution (sui generis: in US and Canada preferred latter)
· Often when we don’t know what to do, we go with sui generis

· McNeil argues for Option 1: need to return to fundamental CL principles

· Allows us to improve Ab’l bargaining power to argue entitlement to land

· In estates: Natives: tenants; Crown: lords

· As occupiers, they can justify a possessory interest in the land

1. ST. CLAIR BEACH (CB 163)
Facts:

Grants originally possessed the land, but question of whether the McDonald’s dispossessed the Grants and had the intent to dispossess the Grants having regard to the particular circumstances of the case and the nature of the land in question.

Issues:

1. adverse possession: 

a. did the Grants discontinue possession?

b. did the McDonalds dispossess the Grants?

c. did the M have the intent to dispossess the Grants?

Test applied (CB 167); Need to have all three of these elements met:

1. actual possession for the statutory period by themselves and those through whom they claim – no problem here generally

2. such possession was w/ the intention of excluding from possession the owners or person entitled to possession (animus possidendi = intention to exclude) AND (problem with part 2 & 3)

3. discontinuance of possession for the statutory period by the owners and all entitled to possession
· Outcome: meets part 1 but fails 2 & 3, no AP; St. Clair Beach wins

· Holding: Possession with the intention of excluding all others including the TO; Need “clear act” to show control (part 2)

· TO must only make a reasonable use of the disputed land given the general use to which the land is put, even minimal use is reasonable (eg. picking cherries) (part 3)

· the McDonald’s never had any intention to dispossess the Grants; they were trying to actually buy the land; the actual TOs were never out of possession throughout the duration; PRO-TITLE HOLDER CASE
· NB: Statutory Test on Acts of Possession: s. 5(1) of Real Property Limitations Act
· Right of action is deemed to have accrued at the time of dispossession OR discontinuance of possession in s. 5(1) of the Act

· St. Clair Beach says you need both: dispossession AND discontinuance; more difficult burden on AP
2. LIMITATION PERIOD CASES
· When does the clock start ticking? Both cases AP loses; PRO TO

1. Fairweather v. St. Marylebone Property Co. Ltd. (CB 179): (PRO-TO)

· Facts: the paper TO in 1893 leased a plot of land to a tenant for 99 years and then M in 1920 possessed a shed partly on the tenant’s plot and partly on the adjoining plot owned by M; Limitation period was 12 years; general agreement that the tenant’s right to recover possession had been extinguished by 1932; Result = M claimed right to use the shed until 1992, when 99 year lease would come to an end; tenant surrendered lease to lessor in 1959, thereby terminating the leasehold arrangement

· Time starts running against the landowner at the end of the lease
· Effect of statute of limitations: tenant’s rights extinguished as against M, but time would not start to run against the lessor’s interest until the expiry of the lease, in 1992 rather than 1932; If the tenant surrenders lease to lessor early, then the landowner has the right to evict the trespasser

2. Giouroukos v. Cadillac Fairview Corp. Ltd.: (CB 181) (even more PRO-TO)

· Each time a lease ends the landowner/lessor regains possession

· AP can only prove dispossession if the landowner is in possession in first place

· If landowner is not in possession (b/c leasing land) cannot possibly be dispossessed
· In successive leases, if tenant remains in actual possession, need more than landowners’ “theoretical entitlement to possession” to show the start of the limitation period against the landowner

· Thus time does not start to tick at term of first lease in successive leases
3. Keefer v. Ariollota (another PRO-TO case) (CB 182-189)

· Facts: case with the piece of land that was shared (gave Keefer the right of way)

· Outcome: AP’s acts were not sufficient to establish possession in relation to the driveway or the grassy area, but were sufficient to establish possession in relation to the garage.  Therefore, owner’s title to the garage area extinguished

· Holding: AP must prove intent to exclude the owner from his/her intended usage; not enough for AP to merely exclude the TO

· It is presumed that the owner’s use may be for limited purposes and sporadic (ousted for use of garage area b/c never intended use, but not in other areas)

· The animus possidendi which a person claiming a possessory title must have is an intention to exclude the owner from such uses as the owner wants to make of his property
· “Inconsistent user test”: AP’s acts to dispossess must be “inconsistent” with the form of enjoyment of the property intended by the TO (thus, owner’s intention important)

· test is not whether the respondents exceeded their right sunder the right of way but whether they precluded the owner from making the use of the property that he wanted to make of it (St. Clair Beach Estates)
· SN: constructive possession which a legal owner has of the whole of his property is not ousted simply b/c he is not in actual possession of the whole. Possession of part is possession of the whole if the possessor is the legal owner (Great Western R. C. v. Lutz)
· 4th requirement added (check!)

· Dissent: not concerned with intention; would have granted AP

3. Role of Intention (CB 189)
· Majority in Keefer suggests where the paper title holder has no immediate wish to use land, a possessor’s use will never be inconsistent with such (absence of) intention

· therefore, land held for future development can never be the subject of dispossession under statutes of limitation

· shows problem with intention in cases about possession & statutes of limitation
Prof. Bucknall’s “Two Roads Diverged: Recent Decisions on Possessory Title” (CB 189)

· Disagrees with intent as part of the test

· in the absence of knowledge of the true intent of the title to the property, there can never be adversity and intention to possess adversely

Some difficulties: (CB 191-92)

1. proof of intention, especially over a ten-year period

2. In certain contexts:

a. speculative real estate

b. mutual mistake, eg. situations where both the paper title holder and the possessor are simply mistaken about the nature and extent of their respective rights and cannot therefore establish an intention consistent with the proposed legal test

He discusses three cases:

1. Piper v. Stevenson 1913 AP successful

a. When the act of possession is continuous and exclusive, resulting from an act or acts done to claim the land, dispossession has occurred

2. Madison Investments v. Ham 1982 CA: AP unsuccessful

a. Intention Test: AP can acquire title only if he knows that he does not own the lands, knows who owns the lands, knows the intentions which the TO has with regard to use of the lands & acts in manner inconsistent with those intentions

· Both cases: 1. vacant land and 2. TO disinterested in uses

3. Beaudoin v. Aubin AP successful
a. possession of the lands was certain and unequivocal and the intention (animus possidendi) could be presumed

b. if actual possession & dispossession of TO clear, court will presume intent
Prof Bucknall’s Indicia for AP:

1. Possession has to be open & obvious

2. intention to possess the lands
3. continuous possession
4. enclosure of the land in question

5. formal repudiation of claims by the TO

6. intend to possess as if the TO

If given permission to enjoy land, difficult to claim AP

4. General points on AP

· Quieting Titles Legislation: (CB 171) To perfect an AP title: register under “quieting title” statutes in each province

· In Ontario, CJA s. 208 to make an application

· Policy: reward clear communication of property claims, facilitate transactions

· AB law allows for AP claims, even if Torrens registered

· Line fencing: to keep cattle in is not enough to show actual possession (Leichner v. Canada) (CB 172)

· Possessory Claims Among Co-Owners: Possession issues problematic especially in family situations (Paradise Beach CB 172)
· Laches/equity: may temper restrictive application of limitation periods

· Tracking: important that same person need not occupy land to make it continuous occupation; to satisfy LIMP can be succession of persons aka “tracking” (CB 173) (check! Or is it tacking?)

· Tenancy at will: can arise in family arrangements

· LIMP: runs from 1 year after commencement or at the commencement s. 5 (7) from Statute of Limitations (CB 173)

Caledonia Dispute: (Michael Bryant AG)

· Currently negotiations undergoing for treaties

· Crown/Ab relations are mainly dealt with in the courts

· Last Feb: nations occupied Douglas Creek; owners accrued injunction for natives to vacate; they didn’t

· The injunction will bind the new owner until it is finally resolved

· Protestors were found to be in breach of injunction

· OPP arrested 21 protestors and was arrested

· Province of ON purchased the land

· The ON gov’t went to court to have injunction lifted

· Can’t defeat injunction by transferring property, b/c you are impeding on their rights

· As property owner, has right to use own land as it sees fit! As long as it complies w/ municipal by-laws, is not harming others, etc.

· Limits: civil remedies (CL doctrine for centuries that has req’d that the Crown’s land can’t be used for certain purposes, eg. unlawful purposes – been codified in statutes all over the world, incl. ON); examples: crack houses, biker gang clubhouse, grow-up, etc.
· Argument for civil remedies: if used for unlawful purpose, Crown can come in and seize it; if can establish on BOP that land being used for unlawful purposes; not about the individual; individual is only a party
· Through Criminal Process, ability to seize property: beyond reasonable doubt though not BOP; being challenged re: whether ultra vires, property management: is this criminal law really? 
1. Test for AP: (St. Clair Beach case)

· Three part test from last class

1. clear act to dispossess: possession with the intention of excluding all other including the TO; AP needs “clear act” to show control over TO; to dispossess the TO

2. reasonable use: must only make a reasonable use of the disputed land given the general use to which the land is put; even minimal use is reasonable (eg. picking the cherries)

3. Inconsistent user test: AP’s acts to dispossess must be “inconsistent” with the form of enjoyment of the property intended by the TO (thus, owner’s intention impt) (Keefer)
a. today we learn the exception to this rule

4. continuous and exclusive possession: when the act of possession is continuous and exclusive; resulting from acts done to claim the land; dispossession has occurred (Piper)

5. Intention test: AP can “acquire” title only if he knows that he does not own the lands; knows who owns the lands; knows the intentions which the TO has with regard to use of the lands & acts in manner inconsistent with those intentions (Madison)

a. Madison is case of speculation

b. If TO rights are undefined, it’s almost as if they can’t be trumped

6. Inferring intention: when possession of the lands is certain & unequivocal, the intention to dispossess (animus possidendi) can be inferred (Beaudoin)

a. today we’ll see other cases confirming this

7. Limitation period (time starts ticking) at:

a. end of lease (Fairweather)

b. end of successive leases (Giouroukos)

REGISTRATION OF TITLE
1. Land Titles Act (new electronic)

2. Registry Act (paper)

a. Moving towards land titles/but still a dual system (lot of overlap)

To register a possessory interest: (procedural points)

1. quieting titles OR 
2. land titles OR
3. apply for a declaration
Wood v. Gateway (1990) CA: explores the issues of intention

· Facts: piece of land in dispute; the Wood family (appellants) occupied/thought they owned the land from 1972-89; respondents (Gateway of Uxbridge Properties Inc.) thought that the Woods owned the property too; when the Woods sold the property to Gateway, it was discovered that Gateway actually had owned the property all along 
· no one really knew who owned the land; they thought that that land that they actually owned belonged to Wood; PARTIES UNDER HONEST MISTAKEN ASSUMPTION
· Issues: 

· 1. If there is an honest mutual mistake, is it legally possible to prove the requisite intent to exclude the true owners from possession? 

· 2. When mutual mistake exists, is it legally possible for the party seeking possessory title to establish effective exclusion of the true owners from possession? 

· 3. Have the applicants, in fact, established the effective exclusion of the true owners during the requisite time frame? 

· More generally: are the Ps entitled to AP when there is a mutual, honest mistake? (CB 201-202)

· AP won, used St. Clair Beach test (issues re: #2 & #3 of the test)

· AP: What they were doing with the land? Lived in the house, used the gravel driveway on a daily basis, housed farm employees in the shed; In 1987, started making money off the land by lumber business on property, shed rented out commercially to tenants, barn used to store lumber/supplies; over 18 years, have maintained gravel driveway and all of the buildings, mended the post and wire fence, and large part of southern boundary

· They believed that they owned it (diagram helpful, CB 202)

· TO: what did they do? Nothing; they kept the land for long-term investment, never made use of the lot

1. inferring intention in mutual mistake: part #2 of test: where there is mutual mistake of title, an inference may be drawn in favour of AP on intention to exclude the TO (like Beaudoin)

· Here both parties are mistaken! There is no intention

· CL has evolved to the point that they say CL must take intention into account

· Must look to the whole of the evidence to determine whether the claimant did

· Presumption more than an inference: presumption is a certain conclusion that is drawn; it shifts the burden to the opposing party; sometimes when the court draws a presumption, it can be unfair; if there is no evidence to the contrary, you infer intent

· Inference: loosely referred to as a presumption of facts; does not compel a specific conclusion; an inference can not shift burden to opposing party, still have to prove your case; in this case, we have an inference

2. inconsistent user test: (Keefer) part #3 of test: does not apply to mutual mistake cases of boundary lines (applies to situations where there is a trespasser, where a very high onus on AP to disprove dispossession: policy grounds)

· Keefer principle: mere fact that the defendants did various things on the ...land is not enough to show AP. The things they did must be inconsistent with the form of use and enjoyment the P intended to make of it

· difficult to apply this test and ascertain what the TO’s intended for the land; how could they intend any use for it if they didn’t know they owned the land?
· This test seems to have arose to avoid apparent injustice to rightful owners and to prevent the unjust enrichment of wanton trespassers

· Court qualifies and says this is not always the case (does not expand on this)

· Court underlines through inference that the AP meant to exclude the TO

· Limitations Act was never meant as a tool for acquiring title: to encourage dishonest ppl: Comes up in Harrison & Girourkas cases

· Rewarding AP doesn’t go against this policy, b/c no dishonesty; honest mistake

3. nature of possession: open, constant, continuous, peaceful & exclusive of the rights of the TO

· not only intended to exclude, but actually did so
· conclusion: AP won; Gateway court clearly distinguished cases involving mutual mistake and those involving “knowing” trespass and limited the application of the inconsistent user test from Keefer to the latter cases
Teis v. Ancaster Town (1997 CA) Confirmed Wood v. Gateway: (CB 210)

· inconsistent user test does not apply to cases of mutual mistake confirmed in Wood
· 7 years after Wood

· facts: strip of land actually belonged to Ancaster, but Teis thought it belonged to him and so did Ancaster; some evidence that the town realized its vulnerability, but no action was taken within the limitation period

· this piece of evidence (letter) was never communicated, never made it into the case

· if had received letter it would have been more difficult for AP to have proven this case

· the court thought that this wasn’t enough to see the intention to exclude

· at trial AP won, then on appeal won again

· If the inconsistent user test applied in mutual mistake cases, would lead to AP claims in mutual mistake cases to be defeated and they would go through in cases of knowing trespass; thus it would reward the deliberate squatter and punish the innocent trespasser

Policy considerations in AP: CB 212-213

· 1. advertent trespass cases (Masidon v. Ham, Giouroukos) test: possessor must show that they have knowledge of the owner, knowledge of his/her intentions, and that they acted against the owner’s intentions (adverse)

· 2. mutual mistake (Beaudoin v. Aubin, Gateway) test: sufficient that possessor is in open, obvious and continuous possession for the limitation period (lower bar)

· moral test for AP? Somewhat of a moral test; trespasser who knows he is occupying property to which he is not entitled is acting contrary to moral/legal rules and is not entitled to any assistance from the court; moral tests difficult to articulate/apply though

· Lockean principle: take care of the land, make good use of it; not take it for granted; eg. someone may be “apparently ‘stealing’ land from his neighbour, but in practice he can do so only if the neighbour is a bad owner, a waster of the natural national resource. Clearly , he cares more for the country than the mere holder of a piece of paper; his possible small dishonest is justified by his reliability as a natural guardian of English earth” (CB 215 Kate Green)

· AP reform? UK, US, Canadian approach? (CB 214)

· New piece of legislation in UK

· Standardization: since you have to go through this act

· Once you obtained AP, whether you then have to pay for it?
· Do this by applying a liability rule in cases of bad faith possession, eg. impose a fine on bad faith dispossession equal to the value of the property at the time of original entry

Chapter 3: 

1. doctrine of tenure

a. federalism: concept of landholding, at time land was source of power & $,

b. difference btw ownership rights and use rights
i. possessory interest but never ownership, clear under feudalism

ii. crown truly owned everything CB 221 (no land without a lord)

iii. everyone else had use rights

ORDER:

· Crown: claimed ownership
· Tenants-in-chief (tenants in chivalry/freehold/uncertain duration): lords who hold huge parcels of land, render certain services to the  Crown, parcel out most of his land to “mesne lords”

· mesne lords (intermediate lord): held the land in return for services to the tenant-in-chiefj

· tenant in demesne (occupier farmer; rendered services to the mesne lord; could be many holding interest but never owning and rarely free, eg. tenure in socage)

· patriarchal system/social/political/constitutional order

· patriarchal as evidenced by male titles

· feudal services provided the Crown with operational resources

· Escheat: whenever a tenancy comes to an end, the land escheated back to the lord

· Two types of escheat: 

· a. land escheated to the lord if and when the tenant died without heirs (has survived) 

· b. land escheated to the lord if the tenant were convicted of a serious crime, such as murder, suicide, or robbery

ALIENABILITY OF INTERESTS IN LAND

· Lord: very impt in feudal society

· Tenant: not able to alienate any land without permission of the lord

· death of tenant would terminate this relationship

· the lord would decide if it would go to heir (son) of tenant

· if no heirs, the land would escheat back to the lord

· thus, although the tenant occupied the land, and enjoyed the rights of possession to the land, the tenant did not enjoy an unrestricted right to alienate the land or make a will disposing of the land

· in effect, the occupier of the land did not hold both the right of possession & alienation of the land

2 types of alienation (= transfer) in feudal times:

1. substitution: complete transfer of the property, which required consent of the lord up until 13th century

2. subinfeudation: this was disliked by the lord (didn’t work well, b/c had ppl assuming role of the lord, interfered with their incidents of tenure CB 225)

· risked lengthening the pecking order
The Statute Quia Emptores (1290)

· significant step towards the free alienability of land: CB 226

· Effects: abolished subinfeudation, replaced by substitution
· AND did away with consent of the Lord (undermining the Lord’s power)

After the Statute: 

· flattening of the feudal system: got rid of intermediate characters in pecking order

· still feudal system remained and crown remained sole feudal lord

· The Crown would collect substantial revenue: this lead to conflict and the rise of the doctrine of trust; the Crown did more and more taxing/uprise gave rise to: 

· Tenures Abolition Act 1660: all land deemed to be free of any services and not subject to any incidence of tenure (exception: escheat): “free and common socage” tenure

· Canada: only system adopted in Canada: free and common socage = way of keeping land through the tenure system; (at bottom of food chain, usually the farmers)

· Today all alienation by substitution, but escheat still applies; if you die without a will/without heirs, the Crown takes your property in the right of the province (AG of Ontario v. Mercer 1883 CB 226)

· Succession Law Reform Act, RSO 1990, c. S.26 provides in 47(7) where a person dies intestate in respect of property and there is no surviving spouse, issue, parent, brother, sister, nephew, niece or next of kin, the property becomes the property of the Crown, and the Escheats Act applies

· Escheat Act applies: Public Trustee may bring an action to recover this property on behalf of the province, once the intestate’s property has become the property of the Crown

HISTORY OF TENURE IN CANADA

· All of CL Canada has roots in England

· English Conquest 1759: Brits conquered New France on the Plains of Abraham; at time two pre-existing claims to that land

· big question: what do we do with the French and the Natives?

· Allowed them to keep their pre-existing possessions/claims; they treated the French & the Natives differently though; more special treatment for the French

· Treaty of Paris 1763: French ceded large amount of land to British; also unoccupied land vested in the British Crown

· Quebec Act 1774: French settlers had some comfort in that they still could hold the land they were on and secure their possessions; 

· Court of Appeal 1907 Drulard: P (French) failed to establish claim to land b/c could not trace title to early French settlement in the 1700s; so not granted title to that land even though the Quebec Act was in place

· Despite Act, French were not allowed to keep own laws: Brits said law of the land is law of England, not France

· Introduction of English Common Law System: so French Canadians were not happy with this, they wanted their own laws, be governed by own traditions: that’s where there was a bifurcation btw common law and civilian law; French kept the English criminal law system though: works well in Canada, b/c criminal is a federal matter

· Constitutional Act 1791 division of Upper/Lower Canada: Upper = ON (English); Lower = French

· Crown remained the feudal Lord, land is granted in free & common socage (no incidents of tenure and no services to the Crown), though some have argued that taxes are way to still enslave us to Crown
· Doctrine of tenure introduced in Upper Canada; no services or incidents of tenure, taxes?

· Same sort of issues with aboriginal people

TENURE IN ABORIGINAL TITLE

· Aboriginal title arises by operation of law b/c of “pre-existing rights” based on historical occupation and possession of the lands in question (Calder v. British Columbia 1973 SCC)
· Difference btw title & sovereignty: CB 230: this case confirmed crown sovereignty over Aboriginal land; “from the outset never any doubt that sovereignty and legislative power, and indeed the underlying title, to such lands was vested in the Crown” (this land belonged to the Crown) in R. v. Sparrow 1990 SCC, para 49.
· Sovereignty came up in Mabo v. Queensland (1992) case: sovereignty matter of international law not domestic or municipal law
· Royal Proclamation in 1763: did three things:

· 1. Native people should not be molested/disturbed in their hunting grounds

· 2. They had the right to and could use the land

· 3. They had the right to remove any trespassers that were on the Native settlement

· Main Point: Aboriginal people had right to enjoy some of the land and this land should not be taken without their consent; “pre-existing right” recognized under CL and supported by Royal Proclamation; Based on Calder found on two main principles 1. historical occupation of land; 2. possession of the land (above)
· Crown entered into treaties with various Aboriginals whereby their rights would be extinguished only by voluntary cession to the Crown in exchange for rights to specified territories, known as reserves (CB 231)
Professor Brian Slattery “The Hidden Constitution: Aboriginal Rights in Canada”

· Slattery argues that applies prospectively: brilliant history of this occurrence: his perspective is:

· Europeans generally ascertained title to their land, made sure law was in place, took lion’s share and left the native peoples in the dust

· French (defending) couldn’t give to the Natives what they did not own themselves; when England invaded, they existed together (trading partners, military allies); Natives only gave FR permission to settle their land; while this rewarded FR with civilities, which was not the case with the BR

· BR people knew there would be problems, but thought the 1763 Royal Proclamation would solve most of their problems

· Goal of ROY Proclamation: give the Natives some land, keep them away from the Whites, and have the rest of the land to be ruled by English law

· Reserve lands: any Indian land that has not been ceded to or been purchased by the Crown; has semi-status; not exactly the BR and not exactly the Native people’s

· Characteristics of Reserves: 1. Natives can’t grant reserve land (divided) on their own; 2. BR can’t settle on these lands; 3. private individuals can’t buy reserve land without a public purchase system; 4. meant for Native peoples exclusive use

· British were in pickle as to how they should handle the Natives going forward; more and more treaty claims have come up recently; more controversy since Royal Proclamation in its interpretation; Slattery argues that the Proclamation should be applied prospectively for all future claims

· If we do this, Royal Proclamation we can find applies to all of Canada: except ON and Prairie provinces where clear treaties signed early on

· Not exactly clear, Native people may hold Aboriginal rights; need to strengthen their bargaining position and still base many of the negotiations on this Royal Proclamation

· Sovereignty a question of international, not municipal law, 3 ways to acquire sovereignty: 1. by conquest; 2. by cession; 3. by occupation of the land (Mabo case in Australia) (CB 235)
· So, what is content of aboriginal title?
· Is it use rights/ownership?
· Right to occupy?
· Addressed in case of Delgamuukw v. British Columbia (1997) SCC
DOCTRINE OF ESTATES: (CB 236)

· Unique to CL tradition/British tradition

· Estates allows a lot of people to have interest in land

· Five ways to divide interests in land (CB 220):

· Doctrine of tenure (largely obsolete, except in relation to the Crown)

· Doctrine of estates: in quantity/period of time

· Legal and equitable interests (the trust)

· Co-ownership and

· Leases and licenses

Two main types of Estates: CB 237

1. Fee Simple: is the best one 

2. Life Estate

· Life Estate CB 237: terminates on the death of the life tenant (so not as good)

· X to A for life, and then to B
· X = (grantor) (has title to the land, but transfers it; alienated via substitution, retains nothing)

· A = has life interest until death (life tenant); once A dies then it goes to B

· B = gets life interest after A’s death (remainderperson): B doesn’t have a present interest in the land; only the remnant (what comes after) that they have title to
· X to A for life:

· X grantor (reversionary interest aka as the reversioner)

· A life interest (life tenant)

· *back to X when A dies b/c no other grantee

· Fee Simple CB 238

· A to B and his heirs: in feudal times, only if A had heirs surviving could B’s interest continue: this changed and A’s surviving heirs insignificant, whereas B’s estate continued as long as there were lineal descendants of B (not A)
· Fee simple is eternal, it does not depend on anyone surviving; if you die without heirs and a will, through escheat it goes to the Crown
· It endures as long as long as you have heirs or someone to grant to: exception escheat

· Statute of Wills (1540) allowed for heirs to be broadened to include other relations such as collaterals (siblings, uncles, aunts, nephews, nieces, cousins)

· Best way is fee simple
· Most common way to hold interest in the land: as fee simple estate in free and common socage
· Largest bundle of rights that one person can hold in land under CL
· Some sort of relation to the Crown in that the Crown is still the ultimate through escheat

· Other limits imposed by Crown: land use, environmental protection, planning, expropriation, freedom of expression issues, rule against perpetuities, and law of nuisance
· A less significant type: Fee Tail CB 239
· A to B; A dies, A’s descendants take land (not B)

· B’s interest terminates; B’s interests contingent on A surviving

· Lasts only as long as there are lineal descendants of A

· Fee denotes an estate of inheritance (distinguishing it from the life estate)

· Tail denotes only a certain class of heirs could take the land (lineal descendants)

· Disadvantage of this: land was effectively inalienable, as most purchasers were uninterested in acquiring only a life estate that could terminate unexpectedly at any time

· Thus, land subject to a fee tail was frequently undervalued/underdeveloped

· Prominently used to contain the wealth in the wealthy families

· obsolete in all provinces except Manitoba

· fee tail deemed to create fee simple in Ontario now
· Common law position (pre-July 1, 1886): key things are the date and whether it is a grant or a devise! (have a chart for this!)
· Inter vivos = transfer of land between two persons who are alive (Grant)

· Agreements between: X and his heirs (fee simple)

· To X (life estate)

· To X forever (life estate)

· To X in fee simple (life estate, even though says fee simple)

· To X and his issue (life estate)

· To X and heirs of his body (fee tail)

· Will (Devise) = done through testament or a will

· Conveyed fee simple (more lenient approach than above, looked at testator’s manifest intention even if the testator failed to use the precise words required at CL to convey a fee simple estate)
· To X forever (fee simple)

· To X and his issue (sufficient to convey a fee simple to X)

· To X (life estate only, if absent some other evidence of an intention to convey a fee simple estate to X)

· D’Arundel’s case: (1225) words “and his heirs” means nothing, they give no actual estate in the land to these heirs; they are “words of limitation”, not “words of purchase”; words of limitation define or delimit the size of the estate conveyed to the grantee; Life Estate that terminates.

STATUTORY POSITION (POST-JULY 1, 1886)

· Inter vivos (Grant):

· To X (fee simple) (no longer has to say to X and his heirs for it to be fee simple)
· To X and his heirs (fee simple)
If grantor wishes to convey only a life estate, must say: to X for life (absent this limitation, fee simple)

· Will (Devise)

· To X (fee simple)

*Fee Tails: May 27, 1956 (legislation on grants/devises), but these are obsolete in ON

Before this date: to X and the heirs of his body (fee tail)

After this date: to X and the heirs of his body (fee simple)

CB 240: FREEHOLD AND LEASEHOLD

· Freehold estate: one of uncertain duration (fee simple, fee tail, life estate)

· Leasehold estate: non-freehold estate; always a lease in place, written or oral, fixed time period; can be terminated with appropriate notice

· tenant who has possessory interest in property they are renting

· landlord has a reversion interest

· concept of “ownership” does not neatly apply to a leasehold estate, b/c neither the landlord nor the tenant enjoys sole and exclusive rights of ownership; both have interests (or estates) in the same piece of land

CB 239: Capacity to Hold Estates in Land

· more people that have the capacity to own land, the better; it is an ongoing project

· married women in Canada now have same capacity as unmarried people as per Family Law Act RSO 1990

· minors can now hold interest in land, subject to a restricted power of disposition as per Children’s Law Reform Act

· Substitute Decisions Act covers those with mental disabilities, but they still have stringent restrictions on the power of disposition

· Foreign citizens can acquire, hole, dispose of, and inherit land now (wasn’t the case before): Citizenship Act

Variations on the fee simple: 2 types: qualified or absolute CB 245
· Absolute: terminates only if the holder of the estate dies without heirs, then the land escheats (ABSOLUTE FEE SIMPLE = best type of property you can have)

· Qualified: may terminate on the happening of some event

· “long arm” of testator reaching in; they can stipulate some conditions as to when they want their estate to terminate

· eg. land no longer used as a farm, no longer used for charitable purposes

· once the event happens, the grantor or testator may recover the land from the grantee
· qualified estates of less value than absolute estates b/c can terminate if the condition on which the land is held is violated
· 3 types of qualified fee simple estates: 

· 1. determinable fee simple

· 2. fee simple subject to a condition subsequent

· 3. fee simple subject to a condition precedent

1. determinable fee simple: CB 245
· automatically “determines” on the occurrence of some specified event, which may never occur

· Example: X to A in fee simple until B marries: A: fee simple: will determine (if and when B marries), then reverts back to X

· Possibility of reverter interest for X (grantor) meaning possibility that the estate will revert to the grantor upon the determining event

· If the occurrence of the determining event b/c impossible, the determinable fee simple becomes absolute

· The determining event itself sets the limit for the estate granted
· If B dies without marrying, then the condition b/c an impossibility; so A would get a fee simple absolute and X no longer has a possibility of reverter

· KEY WORDS: so long as, during, while, until 

· Another Example: X to A fee simple until B becomes a lawyer, then condition b/c impossibility as above

2. fee simple subject to a condition subsequent CB 246
· Determining event sets the limit for the estate, compels compliance with the condition (condition of retention)
· Is created by the addition of a condition to a grant in fee simple which may terminate the estate at the instance of the grantor: independent clause added to a fee simple absolute
· Example: X to A in fee simple on condition that A does not marry Y; X has a right of entry; A has fee simple (provided that she does not marry Y); if A marries Y, breaks condition

· Then: X must re-enter upon breach; if X fails to exercise this right of entry, A gets to keep the estate in fee simple absolute once the applicable limitation period in which to bring an action to recover the land has expired
· KEY WORDS: on condition that, provided that, but if

· FOUR CONDITIONS:
· 1. Must be a determining event

· 2. condition of retention: it compels compliance

· 3. the grantor (X) has a right of entry

· 4. it doesn’t determine automatically as saw in first case; here the grantor needs to do something (re-enter) in order to bring the estate to an end; if grantor doesn’t re-enter, than A gets fee simple absolute

· Conclusion: X always has a right of entry and A (check!) gets to keep the estate as long as she doesn’t marry Y

3. fee simple subject to a condition precedent (CB 246-247)
· Grantee receives nothing unless condition satisfied in advance (condition of acquisition)

· Example: X to A on the condition that she marry B

· X = Grantor: present interest in fee simple (until condition fulfilled)

· A takes nothing if condition unfulfilled (marriage condition)

· If A marries B, A takes a fee simple absolute

· KEY WORDS: on the condition, provided that (similar to #2’s words)

· Sometimes difficult to determine if a particular grant or devise creates a fee subject to a condition precedent, subsequent, or a determinable fee, eg. Re Down case
Re Down (1968) case: (CB 237): unclear as to whether it was a condition subsequent or precedent

· Example from case: X to A when he reaches 30, provided that he stays on the farm

· Potentially both:

· condition subsequent = A must continue to stay on the farm at the time he reaches 30 and beyond

· condition precedent = A must be on the farm at the time he reaches 30

· If both satisfied, then there is fee simple absolute

· confusion re: whether there is a condition subsequent: Does A need to continue to stay on the farm?

· If there is a condition subsequent, if A ever ceases to be on the farm, then A loses the farm

· They voided the condition subsequent idea, b/c it was unclear; depends on how you frame the issue, to determine the ultimate result

Remoteness: CB 247

· Policy: law wants you to be as clear as possible; If you have conditions that restrict alienation or transferability, property law does not like that, eg. if it is too remote in the future or uncertain conditions

· Rule of perpetuities: part of laws ongoing project to ensure free transferability of land; in this case deals with right of entry (condition subsequent); if it is too far off/too remote, can’t know when event will actually happen

· Court found: when this happens will be struck down by the rule of perpetuities; then you wouldn’t be dispossessed
· Rule against perpetuities & Re Essex County Roman Catholic Separate School Board and Antaya (1977) case: (not examinable): distinction btw right of entry and a possibility of reverter; qualified estate characterized as a determinable fee simple, the possibility of reverter would continue to cloud the title indefinitely b/c the rule against perpetuities applies only to a possibility of reverter in instruments executed after September 6, 1966
· Exception: does not apply to possibility of reverter and determinable fee simple

Void Conditions
· May void condition when:

· 1. Restraint of alienation: whenever you try to restrain the freedom to transfer property, enjoy the property, you may void it
· Examples of unreasonable conditions that would go against the principle of free alienation: 
· if you completely prohibit the sale of the land or mortgaging of land to anyone (Re Corbit 1905)
· If you say the land can be sold to one person only (Attwater v. Attwater 1853)

· Land has to be held for the heirs of the grantee (Re Casner 1883)

· Land can’t be alienated without the consent of another person: (McRae v. McRae 1898)
· Total restraints even for a limited period of time, such as for the life of the holder, or a substantial number of years after the testator’s death, have also been held to be void (eg. on the sale of the land) (Re Carr 1914)
· Partial restraints on alienation may be upheld: eg. restraint prohibiting alienation to a particular person or class of persons, provided that this class is not so broad as to amount to a general restraint, may be OK (Blackburn v. McCallum 1903)
· Example of this in Blackburn case: restraint on alienation except to children or grandchildren of testator was valid b/c that left a sufficiently large class
· 2. Contrary to public policy: 

· Examples: 

· when condition is a crime, something illegal or something contrary to public policy, such as a complete prohibition of marriage
· conditions that encourage the future separation of marriage are void (Hindley v. Marquis of Westmeath 1827), but if parties already separated, and provision has been made for one party during the period of separation, then condition is valid
· Total restraints on marriage generally void, but partial restraints against marrying a certain person or a certain class of persons based on the religion of the person are valid (Re Tuck’s Settlement Trusts 1978)
· Conditions interfering with parental obligations are void: eg. requirement that a child is not to reside with a particular parent (Re Thorne 1922)
· A condition forbidding a change of religion for an adult or prohibiting conversion to another faith (Wainwright v. Miller 1897), now void b/c discriminatory based on s. 3 of Ontario Human Rights Code
· Void on all counts when you try to restrict a whole class

· 3. Too uncertain: speaks to rule of perpetuities; if too uncertain, will void it!
· Eg. a requirement to continue to reside in an area, “reside” being capable of various interpretations
· Re Tuck’s Settlement Trusts: where court considers whether a particular condition is too uncertain to enforce
What happens when a condition is VOID? Depends on what kind of condition: (CB 249-50)
1. condition precedent: entire grant fails (b/c cannot be satisfied) but will try and still permit grant/devise via a “vesting construction”

· The courts will try to move around a bit; courts generally reluctant to find that a condition precedent is void and will strain to uphold such conditions; “vested interest” bringing title to that person

· will look at vesting construction in two cases that follow = 

2. condition subsequent: only the condition will fail thus transforming the 
qualified estate into an absolute estate (so the land still does pass)
· potential uncertain conditions subsequent, courts will find them void

3. Determinable: similar to condition precedent in the outcome, entire grant fails bc the determining event is void (Eisenhauer v. Eisenhauer 1943)
· Courts sometimes try to frame as a condition subsequent rather than a determinable fee, to avoid this result

· Depends on how you frame the condition, how the outcome plays out: eg. subsequent, precedent, or determinable (two cases will deal with this argument)

Qualified life estates:

1. determinable life estate

2. life estate subject to a condition subsequent

3. life estate subject to a condition precedent

1. determinable life estate

· X to my widow for life so long as she remains unmarried

· “for life” = life estate; “so long as” = determining

· X grantor (retains reversionary interest)

· Widow: determinable life estate to terminate upon: 1. death or 2. remarriage; then reverts to X

2. life estate subject to a condition subsequent

· X to my widow for life provided that she does not remarry

· “For life” = life estate: “provided that” = condition subsequent

· X (or his estate) subject to right of entry

· Widow: if she remarries, estate can be cut short, if grantor fails to enter: keeps life estate

3. life estate subject to a condition precedent

· X to my widow for life on the condition that she gets her law degree from Osgoode Hall Law School

· X grantor

· Widow takes nothing until condition fulfilled (law degree from Osgoode is a condition)

· If widow gets her law degree, takes a life estate
· All of these scenarios are in the context of will or a grant

Re: Waters (1978) (HCJ) CB 269-271
· Facts: 48 Walker Ave (Yonge & St. Clair); parties: George Waters (owns property, dies, leaves it to her) & Ellen Jones (gives it to her for as long as she lives or until she remarries)

· words in will: “I give the use of 48 Walker Ave for as long as she lives”; son and other executor go before court, seeking advice/direction as to the construction of the will

· Son & executor argue: she only has a mere license to occupy the premises, not life estate, she doesn’t get ownership of the house

· If mere license: can’t do certain things with property, like rent it out; rights enjoyed by licencee under the licence cannot generally be conveyed to a third party; license is a less substantial interest in the land than is an estate in the land

· Issue #1: Is this a mere personal license to occupy the lands for a period of time or a qualified life estate? Life estate granted
· must ascertain intent of the testator by looking at the language used, context in which language used, and the circumstances of will construction

· Reasoning: “for as long as” indicates: determinable life estate; if it had ended here it would have been a life estate; no additional condition really stipulated requiring that she actually occupy the premises

· courts say could have stipulations like: no personal occupation of the premises

· When was will made?: while they were contemplating marriage; even if didn’t ultimately marry, the will should still apply; also in will, the furniture and other household goods should be granted; they read in a life estate here by looking at whole picture

· Issue #2: who is responsible for the repairs? she is responsible for the repairs

· idea that where a person accepts a benefit under a will on a condition that she will discharge a certain liability, she takes the benefits with the burdens, you get the house , now you have to deal with it

· Relevant Facts: actually a work order to keep the place within particular by-laws; widow neglected or refused to do these repairs; conviction proceedings lodged against the woman and the executors

· CB 270: the will actually talked about upkeep/expenses in the will eg. taxes, insurance, repairs
· General test: look at intent of testator, general circumstances of construction of language and content of will

· Is this a sound decision?

· If mere license to occupy, then she could occupy but wouldn’t have to deal with the repairs
Re: McColgan (1969) (HCJ) (CB 271-279)

· Facts: doctor left house to a woman he had been “friends” with/in relationship with; in will, he includes Mary, who was residing off and on with this doctor and taking care of him; will was executed in May 1965; two years later, he passed away in June 67 and Mary was residing with him at this time, up until Nov 67, then went back to US, b/c of her health; when she left Mary put something in writing saying I am not surrendering my rights to this home; returns to house in 68, estate seeks advice on the direction of the will

· Issue # 1. Mere license to occupy/enjoy the premises or life estate? Life estate granted; property to be held as a home not subject to mere permission to occupy

· Waters Test: examine content of circumstances of testator (their intent), beneficiaries and the estate itself; express intention of testator most important element 

· looks at Moore v. Royal Trust case SCC: each court level, different conclusion: 

· trial level: words “as long as” seen as determinable life estate; (as mentioned above), but because they found ambiguous language, “as long as they occupy the premises” seen as too uncertain: therefore, it failed b/c of uncertainty

· Court of Appeal level: no ambiguity, so gift was valid as determinable life estate, not subject to any conditions

· SCC: both levels below wrong; it is a mere license for the use

· McColgan guided by the intent of the testator though; have to look at entire context rather than specific rules: (Waters Test)
· Look at language: here goes far beyond license to occupy “to hold as a home until her death”; home tipped the scale to life estate rather than license; home until the end of her natural life

· In will, said should be a fund set aside sufficient enough to cover any charges; this indicates an intention to create an interest in the property rather than a mere license

· Re MacLean 1940 (CB 275): was a license; court of appeal said it was a life estate; inconsistent findings; show difficulties in interpretation, must consider the context of particular circumstances of the testator, beneficiaries and the estate itself

· Issue #2. Determinable life estate or a life estate subject to a condition subsequent? Life estate subject to a condition subsequent; condition void for uncertainty: 
· condition subsequent? If so, then it could be void for uncertainty; until her death or until she is not residing therein personally; whatever shall occur first

· “condition must be such that the court can see from the beginning, precisely and distinctly, upon the happening of what event it was that the preceding vested estate was to determine” (Clavering v. Ellison 1859)

· What would the testator have intended? If she left for medical care, surely the testator would not want that; it is uncertain

· Complying with the conditions is easy, but when she is breaching that condition, difficult to determine; How do you know when no longer residing in there personally? makes it too uncertain to enforce in that case

· Other hypotheticals: taking an extended holiday (is she still residing there personally?)

· Clavering v. Ellison: being educated abroad or until not residing there personally: seen as too broad/remote

· Fillingham v. Bromley 1823: when something too uncertain, impossible to enforce

· Conclusion: court voided this condition
· If determinable: the whole gift would have been void

· If condition precedent: if the condition is voided, then the gift is void

· If personal license: (what the executors wanted): the least you could get in property law: very limited rights

1. Life Estate CB 279
Pur Autre Vie: A LE that lasts for the life of another

Pur Sa Vie: A LE that lasts for the life of recipient

 

X to A for life and then to C (Pur Sa Vie)
· C gets a life estate and not fee simple
· Later will talk about mergers in which the C would get a fee estate, but it would have to say fee simple. X keeps reversion
 

A to B (Pur Autre Vie)

· A can only give what she has (life estate)

· B purchaser gets only a life estate for duration of A's life

· C is remainderperson; takes possession when A dies 

· Everything hinges on the life of A

 

· If B passes away before A dies?
· May pass to the heirs of B (before they actually get the benefit)
· This is an exception to the general rule that a life estate is not an estate of inheritance
· If A disappears after conveying interests to B, when does estate end? 

· C needs to know for sure b/c they are waiting for A to die
· A is deemed to be dead if A has been absent for seven years and it cannot be ascertained if A is dead or alive

· Cestui que vie: a person designated as the measuring life; they need not have any particular connection with the holder of the life estate
 

Life Estates and Successive Interests in Land CB 280
· Settled Estate: (check!) Life estates always terminate at the death of the life tenant
· 2 Options for the land after the death of the life tenant:  1. Reverts to the grantor or; 2. Passes to the remainderperson

· Conflicts may arise between: 
· Life tenant wants to maximize present use (they are in possession for the duration of their life)

· Remainder person (reversioner) wants to maximize future use (wants to sustain the land so that they can have good future use)

· Ie. Mortgage: good for the LT but not the RP

· use of land: want to make sure that it doesn’t fall into disuse or disrepair, this is where liabilities will kick in, make someone pay 

 

Doctrine of Waste: Responsibilities and Liabilities of the Life Tenant

Have to account to the remainderperson or reversioner (check! The grantor?) the grantor:
1. Ameliorating Waste: acts that enhance value of land (Doherty v. Allaman: no liability)

a. Adding an addition to the property

2. Permissive Waste: damage resulting from the failure to preserve or repair the property

a. LT not responsible for good repair unless expressly contracted for: Patterson v. Central Canada Loan & Savings Co.
3. Voluntary Waste: conduct that diminishes the value of the freehold (imposes greatest liability absent the contract not saying anything (check!)

a. Over cultivation of timber, destruction of buildings, opening of new mines, and other conduct that may diminish the long-term value of the property
4. Equitable Waste: severe and malicious destruction

a. If the DW says you may be liable, but grantor says in the K that you can’t be, then you still are, b/c you cannot contract out of this type of waste
 

Shelley's Case (1581): NOT ON EXAM CB 283
· Relief: in order for an heir of the deceased tenant to inherit had to pay relief (like inheritance tax)

· Law developed to require only payment of tax when the heir took land by inheritance, instead of by an inter vivos transaction (typically a gift/transfer of land while alive)

· Therefore, landowners invented the following inter vivos grant:
· X to A for life, remainder to the heirs of A in fee simple
· X grantor (alienated via substitution, retains nothing)

· A life tenancy

· B (heirs of A) fee simple interest only after A's death (interest arises at the time of the original grant, thus inter vivos transaction NOT inheritance)

· Evasion of rule: annoyed lords, so the law developed: 
· Rule in Shelley's Case:  

· "Heirs" is to be interpreted as a word of limitation, indicates the size of the estate in fee simple

· A gets fee simple absolute and not a life estate
· Heirs would only get something by inheritance and would need to pay relief somehow
· A specific person would not apply to this, ie. "remainder to X" then there would be no tax

· Rule of Law: the rule applies regardless of the intent of the grantor. 

 

Different Scenarios:
· What if Intermediate Remainder?

· X to A for Life, then to B for life, remainder to A's heirs
· X to grantor (alienated via substitution, retains nothing)
· A has two estates: life estate and then B's remainder interest
· A's heirs acquire nothing

 
· What if not intermediate?
· X to A for life, remainder to A's heirs
· X to grantor (alientated via substitution, retains nothing)
· A intermediate fee simple absolute
· A's heirs acquire nothing
· Shelleys's rule and Doctrine of Merger: Outcome: the lesser estate (life estate) will merge with greater (remainder in fee simple) = immediate fee simple
 

Present and Future Interests CB 296

· Future Interest: interest in property in which the right to possession and enjoyment of the property is postponed until some time in the future
· X to A for life, remainder to B in fee simple
· X retains nothing
· A life interest terminable upon death
· B (remainderperson) (future fee simple absolute upon A’s death and present interests: B can convey to third parties even prior to A’s death, has right to restrain A from committing certain types of waste on the property (DW: doctrine of waste)
· B has an estate that is vested in interest at the time of the grant (A's death)
 

Succession of estates that precede one another, prior particular estate (PPE) CB 296
· PPE is less then a fee simple estate, b/c it is only a particular of the whole estate

· They are estates that precede one another in a series

· X to A for life, remainder to B for life, then remainder to C in FS

· X nothing
· A life estate vested in interest and possession at time of grant
· B life estate vested in interest at time of grant and will vest in possession upon A's death (future interest)
· C remainder in fee simple vested in interest at the time of the grant and will vest in possession after A’s & B’s death (future interest)
· Is enjoyment of estate guaranteed?

· If B dies before A?

· Then it stays with A, upon their death then it goes to C; B never will get his life estate in possession even though B acquired an estate vested in interest at the time of the grant
· If C dies before A or B?
· If A & B both die, C’s remainder in FS will pass to C’s heirs, who will take a possession of the estate after the death of both A & B 
· X to A for life
· If grantor does not create a remainder after a PPE, the property reverts back to the grantor at the termination of the PPE
· X reversionary interest in fee simple (arise by implication, not express)
· A life estate vested in interest and possession, terminable upon death b/d it’s a life estate
 

Condition Subsequent and Determinable Estate: Create Future Interests CB 297
1. Condition Subsequent:
· X to A in fee simple, provided that she does not marry Y
· A fee simple subject to condition subsequent
· X has a right of entry for condition broken (if not exercised, then A gets determinable fee simple and the grantor retains a possibility of reverter)
· Right of entry: must be exercised (unlike the reversion interest check!)
1. Determinable Estate:
· X to A in fee simple, so long as she remains unmarried to Y
· X reversion interest/possibility of reverter
· A determinable fee simple (if marries, estate reverts automatically to X)
· Both X's have future interests
· Policy: Why create future interests?

· Make sure that the land is used

· Extension of the bundle of rights 

· Long arm into the future: management and control issues

· Clarity of ownership

 

Common Law Remainder Rules CB 298
Condition Precedent: has to happen before you get the property

· X to A when she turns 21 (A is 15 at the time of the grant)
· Abeyance of seisin: not clear who would be siesed of the land for the 6 years prior to her turning 21
· Who would be liable for this interim period? X (Grantor) or A

· Grave concern to lord: so common law remainder rules developed: prohibit the creation of future interests that can give rise to an abeyance of seisin such as the future interest in the above grant
· A will take nothing in the above grant even when she turns 21
· Entire grant fails at outset b/c it creates possibility of abeyance of seisin
· (vested [interest and possession] v. contingent): to avoid an abeyance of seisin
· Policy: clarity, don’t want confusion regarding who is vested in interest and possession
 

Distinction between vested and contingent remainders: CB 299
· X to A for life and then the remainder to B in fee simple when he turns 21 (B is 15 at the time of grant)

· X grantor, no possibility of reversion

· A life estate, vested in possession, immediate interest

· B fee simple contingent upon A's death and him being 21 (condition precedent): B’s interest called a contingent remainder rather than a vested remainder, b/c his remainder has not yet vested in interest; his remainder will vest in interest and vest in possession only upon A's death +  being 21

 

· X to A for life and then the remainder to A's widow for life

· X grantor no possibility of reversion

· A life estate, vested in possession, immediate interest

· Widow: remainder person’s identity unknown till A's death; vests in interest and in possession simultaneously; it is a contingent remainder b/c the vesting of the remainder interest is contingent upon determining the identity of the remainder person
 

When does a remainder person have a vested interest? CB 299-300
· If any of these 3 are absent, the interest is a contingent remainder rather than a vested remainder

1. Limited to a person that is in existence

a. Ie. the Widow may not be in existence

X to A for life and then the remainder in fee simple to A's first born child

· remainderperson's first born child is not yet in existence, the remainder interest can only vest when A has a first born child, until this birth, there is no actual vested interest
· If there is no kids, then it would revert to X upon A's death 

1. Limited to a person who is ascertained

X to A for life, and then the remainder to A's widow for life

· A's widow is the remainder person whose identity is unknown until the time of A's death, only then will the interest be vested
X to A for life, and then the remainder in fee simple to A's surviving children
· identity of children surviving A will only be known at A’s death

· B/c these children remain unascertained until A’s death, this grant creates a contingent remainder

· if no children survive A, the estate will revert to the grantor in fee simple

· They can only become vested in interest and possession when we know who they are

1. Not subject to a condition precedent

X to A for life, and then the remainder to be in fee simple upon graduating from law school

· B will have a fee simple interest that will vest in possession and interest when they graduate
· If they never graduate from law school, the estate is a terminable life estate upon A's death, then it goes back to X when A dies 
· You cannot vest the interest because it is contingent upon them graduating.

· CB300: possibility of reverter is a vested interest not a contingent interest: b/c they are always lurking behind if the condition and identities are not known
· Reason for this: To promote values of certainty because property law hates uncertainty 

EQUITABLE ESTATES (4-part history) CB 306-308
1. Statute of Mortmain (1279) to prevent land from falling into “dead hands”

· prevented corporations (including religious institutions) from holding interests in land without a Crown license, which costs $

· Crown’s attempt to have a steady stream of revenue 

· Prevent land from going into possession of the Church

· Corporations can exist indefinitely: they don’t have children, die, so they can bypass many of the incidents of tenure, egs. relief, escheat, wardship that normal people would have to pay

· Wardship: if you die and you are an orphan, before you are 21, crown comes in to hold the land

· Landowners didn’t like Mortmain b/c had to pay to Crown
2. To evade Mortmain: landowners invented “Conveyance of Uses”

· Example: Grantor (church) to X with direction that X was to allow grantor occupation and use

· Church did not actually own the land anymore to avoid Mortmain’s, so used third party (X) to hold the land for the interests of the church, still allowed the church use & occupation of the land

· X was seised of the land and liable for any incidents of tenure, but could not occupy land: how would church enforce this? Threat of spiritual punishment

· Crown not too pleased that this was going on

3. Crown abolished Mortmain, but uses still flourished

· Livery of seisin (transfer) to a trusted person “feoffee” or the “feoffee of uses”

· Feoffee: promised to hold the property for the benefit of the grantor’s designate, did not have to pay relief to the Crown

· People essentially using this land for free

· Feoffee obviously not always an honest person and sometimes reneged on responsibility to hold the land for the CQU

· Cestui que use: was not seised of the land was unable to enforce feoffee’s obligations before the CL courts, so they petitioned Crown for justice

· Chudleigh’s case 1595: CL: only saw the feoffee as the person with the right b/c they were seisin of the land, but the CQU would not have any recognizable rights

· Rather than lobbying parliament, they lobbied the crown, and they got redress on a case-by-case basis

· More & more petitions, eventually delegated the handling of these petitions to Lord Chancellor, so many so appointed more people under him

4. So what happened?
· Result: institutionalized Court of Chancery and the Rise of Equity

· Equitable relief began to be granted to CQU

· In equity, if feoffee acted in bad faith, could either:

1. comply with the promise OR

2. give the legal interest to the CQU (who was seen as having an equitable interest in the estate Brent’s case 1583)

· Many more benefits in equity
OPERATION OF EQUITY (4 PRINCIPLES) CB 308-310
1. Could separate legal from equitable:

· X to A and his heirs to the use of B and her heirs, prior to the Statute of Uses (1535)

· key word to determine in realm of equity: “use”

· A = feoffee legal fee simple (seised of the land in CL = legal owner)

· B = equitable fee simple (enforced by courts of equity, B has possession and use of property even though B not seised of the land (beneficial or equitable owner = CQU)

2. Could divide up both types of estates further:

· X to A and his heirs to the use of B for life and then the remainder to the use of C and her heirs; prior to the Statute of Uses (1535)

· A = feoffee legal fee simple

· B = equitable life estate

· C = upon B’s death, equitable fee simple

· Equitable estates have been divided into estates less than fee simple

3. No application of CL remainder rules

(a) no springing rule:  X to A and his heirs to the use of B and his heirs when B turns 21. B is 15 years old; prior to the Statute of Uses (1535)

· A = feoffee legal fee simple
· B = in CL: has to be 21 before can be vested in possession, interest “spring up”; in equity: A holds land for B in fee simple until B is 21 years old; no CL remainder rules in equity

· X grantor: equitable fee simple defeasible (which ends) on B turning 21

· Resulting use: in favour of X (anytime unclear, would “result back” to grantor)

(b) No timely vesting rule: X to B for life and the remainder to B’s children who attain 21; prior to the Statute of Uses (1535)

· B life estate

· C in CL: reaches 21 during B’s life or void (impossibility)

· In equity, can avoid this scenario:

· X to A and his heirs to the use of B for life, remainder to the use of B’s children who attain 21; prior to the Statute of Uses (1535)

· A feoffee legal fee simple

· B equitable life estate

· C (children) upon attaining 21, equitable fee simple, shared equally

· A (in equity, A holds legal title in fee simple for B’s children until reach 21)

4. Creation of shifting interests in property:

· X to A and his heirs to the use of B in fee simple so long as the London Bridge stands, and if and when it falls, to C in fee simple; prior to the Statute of Uses (1535)

· A legal fee simple

· B equitable determinable fee simple (event: London Bridge falling)

· C (in CL, no remainder allowed after a determinable fee simple; void)

· C * in equity: gift over/shifting interest if and when London Bridge falls

EQUITY Benefits:

1. springing (did not have to wait for age to spring up, but could hold interest for someone till age reached)

2. shifting (can gift over determinable life estate)

3. “executory interests” only vest at some point in future

4. publicity of livery of seisin removed, eventually replaced by today “purchaser and sale”
LAW/EQUITY MAIN DIFFERENCE CB 311
Equity protected:

· “bona fide purchaser for value and without notice”
· a purchaser who paid market value for the land, unaware that the conveyance was in breach of the feoffee’s obligation to hold the land for another; purchaser actedin good faith and paid fair value for the property without notice of any outstanding equitable interest in the land
Exception:

1. if the purchaser had actual notice of equitable interest

2. if did not conduct due diligence (constructive notice), where the purchaser failed to make all the usual and proper inquiries to determine if there were any outstanding equitable obligations
3. if obtained by gift or inheritance and was not a purchaser for value, the purchaser was also bound by the equitable obligation even in the absence of actual or constructive notice (no value)
STATUTE OF USES (1535) 27 Hen 8, c 10 CB 312-313
· whenever new statute instituted, it is b/c they want something from the people (usually $)

· Time of King Henry 8th: had big falling out with Church, divided the church, most avid gambler in terms of monarchy in England, had six wives

· Goal: reunite legal and equitable title; underlying goal: give money to the Crown

· How to be achieved? By removing the legal title from the hands of the feoffee to uses and placing it in the hands of the CQU, thereby “executing” the use

· Remains a key part of Canadian law

· Statute of Uses: where one person (A) is seised to the use of another person or body politic (B or B incorporated), the legal interest held by A will be “executed” and that interest will be transferred to B; Thereafter, B shall be seised of the land, making B liable for all incidents of tenure that B had previously evaded. B holds the same entitlement as B previously held under the use as originally granted, but B’s entitlement will simply be converted into a legal interest rather than an equitable interest

· X to A and his heirs to the use of B and his heirs

· A before: was the feoffee who had legal title in FS, now: nothing

· B before: had equitable FS, now: legal FS

· X to A and his heirs to the use of B for life and then the remainder to the use of C and her heirs

· X grantor before: resulting use defeasible upon C obtaining title; now: legal fee simple upon C obtaining title

· A before: feoffee legal fee simple; now: nothing

· B before: equitable life estate; now: the use is executed, legal life estate

· C before: upon B’s death, equitable fee simple; now: legal vested remainder, vests in interest at the time of the grant and in possession at the time of B’s death, now C becomes seised of the land and liable for any incidents of tenure

· Thus: Statute was able to “execute” the use and, for the moment, seal off the tax loophole that had permitted the evasion of the incidents of tenure

LIMITS TO THE STATUTE OF USES (4 LIMITS) CB 313-314
1. when one person A is seized to the use of another B

· Whenever fixed time period, Statute of Uses does not apply (Sinclair & McCallum)

· Eg. X to A for 999 years to the use of B for 999 years (leasehold: fixed time)

2. when any person (feoffee of uses) is seised to the use of “any other person, or of any body politic” (corporations)

· eg. X to A corporation to the use of B in fee simple

i. A remains seised of the land and holds the use for B

ii. B acquires equitable estate in fee simple

3. feoffee must engage in only “bare uses”: to hold property; Romanes v. Smith(1880) 

· if feoffee engaged in active duties, then the Statute doesn’t apply

· The statute can’t always stop equity though

4. only applies to real property
· n/a to personal property eg. stocks, bonds, IP, money, which are all subject to trusts

STATUTE OF USES AND LEGAL EXECUTORY INTERESTS CB 314-315

· X to A and his heirs to the use of B at 21 (B is 19)

· X before Statute of Uses: resulting use in the form of an equitable fee simple defeasible upon B reaching 21, now: legal fee simple defeasible on B reaching 21
· A before: legal fee simple and was seised of land
· B before: equitable executory springing interest that would vest in interest and possession when B turned 21, at which time B would acquire an equitable fee simple, now: executed, legal executory interest that will spring up on attaining 21
· After the Statute: use is now executed, A is out of the picture now b/c B has an executory interest; Seisin passes from A to B and B is seised of the same interest in the same “quality, manner, form, and condition, as he had before”
· X to A and his heirs to the use of B and his heirs, but if B marries C, then to the use of D and his heirs

· A before: legal fee simple and seised of land

· B before: equitable fee simple with a gift over of an equitable shifting executory interest to C, contingent on B marrying C; in equity: B’s interest can be described as an equitable fee simple with a “gift over” to D if B married C

· D before: if condition breached, gifted equitable fee simple

· Now: A’s interest is executed, B acquires a legal fee simple subject to a legal shifting executory interest in fee simple (gift over) to D if B marries C

RULE IN PUREFOY V. ROGERS (1671) CB 315-316
· Exception to converting the legal to equitable interests
· RULE: In the case of contingent remainder, if the legal executory interest can comply with the CL remainder rule, then it must; a legal executory interest will be void if it can comply with the CL remainder rules, but fails to do so
· X to A and his heirs to the use of B for life and then to B’s first child (C) to attain 21 years of age (at the time of grant, B has no children)

· A’s interest is executed under the Statute
· B acquires a legal life estate

· C remainder interest contingent (unascertained who the child will be + condition precedent, which is attaining 21 years of age)

· Contingent remainder will vest in interest when 21, and in possession, when B dies
· SN: whenever it says legal it means CL
· BUT what if C does not reach 21 during B’s life? In CL: would be void as per Purefoy rule above

· So, child must turn 21 during B’s life, if child fails to do so, void

· To avoid Purefoy, ADD:

· X to A and his heirs to the use of B for life, and then to the use of B’s first child to attain 21 either before or after B’s death

· Rule cannot comply with remainder rules, SO NO PUREFOY

· If the child turns 21 during B’s life: vested interest and possession when B dies
· By adding these words, ensures that not void, b/c Purefoy would say that it is void; so they get what they are meant to get
_

Estate does not take up very big part of the exam, HONESTLY!

1. THE STATUTE OF USES (1535) AND DEVISES CB 319

· Before Statute (no right to designate heir, thus rise of feoffee)
· Did not like this, so eliminated through Statute of Uses
· After Statute (eliminate feoffee) this led to protest by landowners
· Five years later the Statute of Wills (below)
Statute of Wills (1540) 32 Hen 8 c 1

· Allowed landowners power to devise lands at their “free will and pleasure”

CL interpretation of devises: (broad interpretation) CB 319-320

1. favoured fee simple, instead of life estate, did not need to use words “and heirs”

2. no need to comply with CL remainder rules
a. thus, permitting the creation of legal executory interests in a devise
3. likely no application of Purefoy rule, but this is debated (likely moot point anyways)

· Overall, CL more lenient with devises
2. EXHAUSTING THE OPERATION OF THE STATUTE OF USES (1535) CB 320

· Recall Statute had its limits

· BUT law also developed to limit operation of the statute (to exhaust/avoid statute)
i. Making it possible to create equitable interests in property without difficulty merely by the inclusion of a few words in any grant

Background: 

· “early years” neither the CL courts nor the Chancellor would enforce a use upon a use

· Example: X to A and his heirs to the use of B and her heirs to the use of C and his heirs

Remember because of the Statute:

· A’s interest was executed

· B acquired a legal fee simple and equitable interest that B already held

· C took nothing because nothing left for C

BUT by mid-1600s things changed, with rise of equity & Tenures Abolition Act in 1660

· B legal fee simple

· When equity kicks in, C gets in an equitable fee simple: a trust

· The interest that C gets came to be known as a TRUST
BUT Use AFTER a use (different from: use UPON a use)
· Statute only exhausted by a use upon a use

· Example of a use after a use: arises in a grant from: X to A and her heirs to the use of B for life and then to the use of C and his heirs

· B has a legal life estate

· C legal vested remainder (C does not have an equitable estate b/c statute applies)

· Use after use is bad; use upon a use is good

· SUM: want to exhaust/avoid the statute so that C gets equitable interest; to get this need use UPON a use NOT use AFTER a use

To AVOID Statute:

· 1. does not apply where a person is seised to his own use; must be seised to the use of another, for it to apply

· 2. “unto and to the use of X UNTO B and his heirs TO THE USE OF B and his heirs in trust for C and her heirs”

· X unto and to the use of B in trust for C (check! To see what this line and next 5 mean)
· X to the use of B in trust for C
· B is seized of his own use (not to the use of another b/c then statute would apply)

· First use is not executed, B retains legal title in fee simple

· C equitable interest in fee simple

3. ABOLISHMENT OF STATUTE OF USES CB 322
· Statute of Uses abolished in England in 1925 by the Law and Property Act, so in the UK: 

· 1. Cannot create legal future interests (estates)

· only future interests tat can be created are in equitable future interests and b/c equity has always freely permitted the creation of springing/shifting interests, all problems associated with legal future interests

· 2. b/c #1, then CL remainder rules irrelevant

· 3. No rule of Purefoy, no legal executory interests

· 4. No need to use precise words to avoid statute

· all that is needed is “to A in fee simple in trust for B in fee simple”

· Only two interests in the UK:

· Fee simple absolute (in possession)

· Lease

· all else done in equity and can be done by the law of trusts

BUT not in Canada (except Manitoba); Statute alive & well

· X to A in trust for B (will evoke the Statute, executing the use and giving legal title to B

· Can create legal future interests

· Can avoid this by creating a trust widely used

4. FUTURE INTERESTS IN DEVISES (WILLS) CB 323

· Any legal future interests in wills, considered equitable interests therefore protected from all CL remainder rules and Purefoy (Ontario Estates Administration Act 1990 s. 2)
· more like it is in the UK
· Executory interests can be created without employing a trust or a use
In a devise: eg. X to B at 21 (B is 15)

· No CL remainder rule

· Personal rep holds estate in trust for B till reaches 21

· B has an equitable executory springing interest

· Executory interests can be created in a devise even without employing a use or a trust

In a grant: eg. X to B at 21 (B is 15)
· VOID: will never take because it is a future interest that is not supported by a prior particular estate of freehold

· So need to use trust law to get around voiding something in a grant

5. THE MODERN TRUST CB 324
· Feoffee to uses: now known as trustee; cestui que use: now known as beneficiary in trust or beneficiary of the trust
· Use: now generally referring to uses executed by the Statute; Trust: used for interests that remain equitable; although these two words are generally interchangeable

· Trust: used to provide for children or dependent adults, shield property from taxation, and create executory interests that are not valid at CL

How are trusts created?

1. by a grant or devise

2. pursuant to formalities (correct constitution of the trust and the rights, responsibilities, powers of trustees)

3. pursuant to fiduciary obligations
a. central to idea of trust

b. imposes on them an obligation to act in good faith and in the best interests of the beneficiary of the trust

c. generally imposed in equity whenever one person reposes confidence in another person with the expectation that this person will act for his or her agent

4. trusts can arise even w/out an express intention, in resulting/constructive trusts

5. perhaps by the Crown (re aboriginal lands)

a. debate about whether aboriginal reserves are held in an express trust by the federal Crown as trustee on behalf of the Aboriginal occupants

Good example of #5: Guerin looked at trust issue; all levels differed

· Trial: Crown seen as a trustee

· Court held: Crown breached its duty as a trustee when it entered into a lease of certain reserve lands on terms less favourable than had been approved by the band

· They have a fiduciary duty to the aboriginal people, when the crown is the trustee and the people are the Cestui Que Use (beneficiary in trust), this was a problem

· CA: However, Crown not a trustee b/c no intention to create a trust or impose an equitable obligation on the Crown

· Crown only had a governmental or political responsibility to the AB band
· SCC: Crown not a trustee b/c no intention; BIG TWIST: Crown under an “equitable” obligation to deal with lands for the benefit of aboriginals arising from the Crown’s fiduciary duty and not merely a governmental responsibility

· This fiduciary duty was imposed on the ground that the Crown had an equitable obligation to act in food faith and in the best interests of the AB occupants
Guerin reflect ongoing debate in Canadian law regarding nature of AB title:

· Frequently described by courts as sui generis

· Courts generally don’t characterize aboriginal title as the equivalent of CL or equitable interests in land (addressed in Delgamuukw)

· Guerin shows SCC’s reluctance to characterize the Aboriginal interest in reserve land as an equitable interest with the Crown as trustee; Instead, Court imposed an equitable obligation on the Crown through other means, by imposing a fiduciary duty on the Crown

· Slattery argued in article that there was a double standard that was being applied

· Royal Proclamation in 1763 recognized that Aboriginal people had pre-existing rights and a continuing interest in the land

· Since then, treaty negotiations: trying to clarify what Aboriginal title is

6. DELGAMUUKW V. BC 1997 (SCC): CB 335

Various options of how AB title could be characterized: 

· 1. equivalent of fee simple absolute, giving rise to broad rights of exploitation and alienation OR 

· 2. mere license to occupy the land for certain purposes, giving rise to only limited rights of exploitation or alienation (of much less value) OR

· 3. entirely unique interest in land; this case deals with this issue:
· Facts: in BC, not treaties signed like in other places in Canada; two main Aboriginal groups claimed “ownership” of the territory and jurisdiction of 58,000km squared of land; province of BC counterclaimed for a declaration that the appellants have no right or interest in and to the territory

· Crown: says you don’t have fee simple, just have Aboriginal interests

· Wanted to pay them off, but didn’t want to give them title to the land

· Aboriginal People: brought a proceeding for a declaration that these lands were theirs

· Issue of Self-government, but not something we will look at here

· Issue: Overriding Issue: Is Aboriginal title a constitutional right?

· 1. What is the content of that Aboriginal title?

· 2. What is the test for the proof of title?

· Holding: nobody wins, no declaration, back to trial

· BUT immediate result: Court delineated these guiding principles to resolve future Aboriginal title claims; on evidentiary basis, the groups didn’t have enough proof for title, but Lamer said has to define aboriginal title, content, and the test, which had implications for Aboriginal peoples

· Court says: need a new trial, but for time being can use this framework that we have set out in Delgamuukw; court finally takes courage in delineating guiding principles, but case sent back to trial

· Aboriginal title was constitutionalized by s. 35: BUT not enough to amount to ownership in fee simple
· Two main principles from this case: 

· 1. Content: Sui generis (similar principles to Moore with novel claims, such as this one)

· 2. Test for proof: must be descendants of the people who had collectively and exclusively occupied the territory in question at the time of assertion of Crown sovereignty (CB 348-350)
Content of Aboriginal Title:  Sui generic/generis (same thing) content:

· underlies all dimensions of Aboriginal title

· distinct from fee simple (thus from CL); but also not explained by Aboriginal own rules of property

· must look at both, applies somewhere in between

3 Main Features of Sui generis title:

· Aboriginal title is inalienable (can’t be transferred, sold, or surrendered to other parties other than the Crown, stays with you; Aboriginal can sell to Crown only, Crown can sell to Aboriginal, but key is that they can not sell to a third party)

· Arises as a result of:

· (1) prior physical occupation of land by AB peoples (reminds us of CL notion of possession/finders)

· derived from CL principle that occupation is proof of possession in law

· (2) before the assertion of British sovereignty
· normal estates (fee simple) arise after the assertion of British sovereignty

· Communally held: collective right held by all members of a nation
· Cannot be held by individual AB persons

· Another distinguishing feature from normal property interests

· Very different from Aboriginal title and from fee simple; in between both

Two main tensions: Content of Aboriginal title can be summarized into 2 points:
1. Greater than Aboriginal rights

· Quote from CB 341 (para 117): “Aboriginal title encompasses the EXCLUSIVE RIGHT TO USE AND OCCUPY the land held pursuant to the title for a variety of purposes which need which need not be aspects of those aboriginal practices, cultures and traditions which are integral to distinctive aboriginal cultures”

Fertile body that developed that laid this out: CB 342

1. Canadian CL jurisprudence on Aboriginal title

· Broad notion of use and possession
· No reference to AB practices, customs, and traditions as a qualifier on that right
2. relationship between reserve lands and lands held pursuant to Aboriginal title

a. use on actual reserve land not restricted by the Indian Act:

b. s. 18(2) of I. Act says that “you need to maintain the general welfare of the band”

c. pretty ambiguous

3. Indian Oil & Gas Act says “Ab title includes mineral rights”
a. therefore, includes the development of oil & gas reserves
b. court looks at cases and existing applicable laws
4. court also canvasses critical literature

· burgeoning body of scholarship on these issues
· eg. Professor McNeil’s article “The Meaning of Aboriginal Title”
· Aboriginal rights are broader than rights just to hunt & fish on their land
All these support #1 sui generis: 

· greater than just aboriginal rights (hunt/fishing)

· Still seen as undermining/limiting though; b/c it says it is less than fee simple

2. BUT less than fee simple (therefore limited)

· Quote from CB 344 (para 125): “Lands held pursuant to AB title can’t be used in a manner that is irreconcilable with the nature of the attachment to the land which forms the basis of the group’s claim to AB title”

· This limit is a sui generis interest that is distinct from “normal” proprietary interests, eg. fee simple

· Special Bond: Look at the nature of the attachment that the AB people have to the land; the uses cannot undermine/be irreconcilable with that

· Must be in harmony with special bond

· Aboriginal title has an important non-economic component to it

· Determined on a case-by-case basis, not one sweeping rule here, vary based on duty of connection to the land (CB 348)

· Examples:  (CB 345)

· STRIP MINE: If the occupation of the AB peoples based on hunting grounds, then you can’t develop a strip mine

· PARKING LOT: If based on spiritual/cultural significance, then can’t turn that into parking lot

· Limits: can’t ruin the property: court mindful of CL doctrine of waste, in terms of the life estate interest and the responsibility to the remainder person

· Some ppl may have AB rights, but may not be able to make a claim to title though

· MUST BE: 

· 1. site-specific rights to engage in a particular activity AND

· 2. the use has to be out of necessity!

· Court struggling to give meaning to AB title:

· a compromise must be made

· tries to recognize that AB rights are more than just rights of use, etc. but not exactly FE either, somewhere in between

Delgamuukw Proof of Title Test: CB 350-51

· Quote from CB 350 in paras -144-151: “must be descendants of the people who had collectively and exclusively occupied the territory in question at the time of assertion of Crown sovereignty”

1. physical occupation of lands in question at time when British asserted sovereignty, pre-sovereignty
· demonstrated control

2. in the alternative, to prove present occupation as proof of pre-sovereignty occupation, there must be continuity between present & pre-sovereignty occupation

· If #2: need NOT:

(1) prove unbroken chain of continuity between present and prior occupation OR

(2) have present use or occupation

a. standard for this found in Australian Mabo test: substantial maintenance of the connection between people and the land; however, this is an unclear std

i. test should be equally applicable to proof of title in Canada according to Delgamuukw case

ii. this goes back to Leroy case at the beginning

· In court’s struggle to define Ab title, defined in terms of CL and AB systems of law
Critique by William Flanagan “Piercing the Veil of R Property Law: Delgamuukw: CB 356

1. Highlights the tension of the content of Aboriginal title:

· a. rejected Crown’s argument that it’s only a right to use land for activities that are AB rights
· b. unwilling to accept the broad proposition that the land is fee simple which would give AB a right to do whatever they choose

· somewhere in between: sui generic (not clear what it means though)

· seen usually as a means of being culturally sensitive to unique AB concepts of property
· difficult to apply test b/c somewhere in between, not sure if more like fee simple or traditional aboriginal rights, thus point #2 below
2. Fertile grounds for future litigation: examples of possibilities include: 
· these vague restrictions cast a cloud on aboriginal title
· what types of activities are allowed on aboriginal lands?

· This speaks to inherent limit to AB title: special bond requirement
· Many questions arise when determining what types of activities allowed using the special bond requirement

· CB 360: brilliant set of questions regarding this point of fertile grounds for future litigation; even proving that right is difficult

· All of these questions that could arise lead to uncertainty

· Uncertainty decreases commercial value of property: 

· What investors will go near AB land, because no certainty there?

· could be expropriated easily

· reasoning came through in Moore case, eg. what investor will put their money behind that cell line if they don’t know who owns it?

· What are pre-existing systems of aboriginal law?

· in part, source of AB title

· Flanagan: Some of Leroy Little Bear’s concepts are adopted by Lamer, but not clear
· Conclusion: While they are useful guiding principles given by the court, they are only that: ONLY GUIDING PRINCIPLES

3. Role of Court/Politics:

· Is deferring to government with this decision: it is a political issue to settle land claims

· hot button political issue, so don’t want to deal with it directly

· these issues are all still unresolved according to Flanagan
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Property Law

Outline:

1. Dividing interests in land

2. Bailment, licenses and leases

3. Bailment: duty of care of bailee

4. Title, possession and leases

5. Leases: Termination Remedies

6. Highways Case

1. DIVIDING INTERESTS IN LAND (Ch 3)
· There are five main ways to divide interests in land in notes above, but dealing with leases and licences that are most applicable/relevant to us
· Need to go back to first principles of possession in this topic
· Speaks to idea of property as a bundle of rights
· Contract law and tort law kind of compete with each other here

2. BAILMENT, LICENSES AND LEASES CB 363-366

A. BAILMENT definition: owner of chattel parts with possession to another (eg. lend car to friend); you still have ownership/title, but no longer in possession of that car that day; bailee is in possession

· Terminology: Owner: Bailor; borrower: Bailee
· Contract law (if for consideration) or gratuitous: if friend keeps borrowing your car, that may engender a contractual agreement

· Tort law: applies re: duty of care

· Bailment usually occurs through an express agreement/consensual BUT

· Law may impose a relationship of bailment in two cases:

a. FINDERS
i. see Parker v. British Airways Board ch 2: the finder of lost property might be considered a bailee of the lost property; a finder may be referred to as a quasi bailee
b. MISTAKE
i. where one person is in possession of another person’s goods, mistakenly thinking that they are his/her own (borrow books realize later that not yours)
B. LICENCE definition: Owner of real/personal property agrees to permit another to enter onto/use the property for a specified purpose (basically a permission) (Eg. an owner of a movie theatre agrees to permit another the licensee (the moviegoer) to enter onto the property when going to the movies)
· terminology: owner: licensor; borrower: licensee
· contract (if for consideration) or gratuitous & tort law
C. LEASE definition: owner of real property (landlord, lessor) agrees to lease property for a fixed period of time to another (to the tenant or lessee)
· Terminology: owner: L; borrower: T
· Contract & tort apply
3. BAILMENT: BAILEE’S DUTY OF CARE

· Standard of liability modified depending if licence vs. bailment

· Contractual exclusion of liability

Standard of liability modified depending on type of bailment: 

· CB 364: before: Bailee’s always liable (strict liability standard) (Southcote’s Case); but also depends on type of bailment what level of care is imposed (Coggs v. Bernard):

· 1. sole benefit of the bailor: low cuty of care, because it is for the benefit of the bailor

· eg. gratituous deposit for safekeeping; can you watch my bag?

· 2. sole benefit of the bailee: higher duty and liable in negligence

· eg. you can drive my car today (for free); they are enjoying a benefit

· 3. mutual benefit: ordinary negligence unless altered by terms of contract

· applies to all contractual bailment involving exchange of consideration

· eg. B hires out Fluffy to A for a fee, to star in cat food commercial

· Emerging general standard: depends on who was intended to benefit?

· May be modified or excluded where:

· 1. the arrangement is a licence, not a bailment OR
· 2. liability has been excluded by contract

What is the difference between a licence and a bailment?
· Two main issues:

· 1. How much “control” has been relinquished/given up?

· Eg. Where A allows B to place an item of personal property on A’s land, is the arrangement a bailment or merely a licence to enter the land for a specified purpose?
· Eg. parking car in supervised lot, hand over keys to parking lot attendant, at that point you lose both control/possession of your vehicle = bailment relationship
· BUT if you just park your car there, less control that you lose and that would likely be seen as a = licence (merely purchasing a licence to enter onto the parking lot to park his or her car for a period of time)

· Sometimes it is in your benefit to have handed over the keys because then they are held to have a duty if something missing 

· 2. Exclusion of liability may alter the duty of care even if a bailment can be established:
· If bailment exists, the bailee can contractually limit liability (bailment is also a K)

· contract matter, not property (bailment) law to enforce the LOL clause

· eg. parking tickets with disclaimer on reverse

· bailment = non-return of goods = presumption of negligence

· therefore, the onus on bailee (eg. parking lot attendant) to establish non-negligence or contractual exclusion of liability

· More control = bailment (duty); less control = licence (no duty)

· Therefore, bailee has a duty of care to the bailor unless excluded by contract, but even then there still can be an obligation imposed
· Example: Heffron v. Imperial Parking Co. CB 366 parking lot attendant was liable even though there was a contract

4. TITLE, POSSESSION AND LEASES CB 381-384

History: CB 381
· Lease: historically regarded as only a K because of usury laws, which prohibited lenders from charging interest rates above a certain level; through contract owners tried to get around this law through contract by stipulating whatever rate they wanted and contracting out of the usury law

· Remedies: (chart) Leases = personal property and not real property: historically, leases did not give a right of action to recover the thing (res) itself, hence it wasn’t real property

· Later this changed, so leases seen as proprietary interest: Ts acquire more rights

· Result: Not only were monetary damages allowed to be recovered, but Ts began to recover the actual property itself by bringing an action for wrongful eviction; therefore, leasehold interests began to be actual estates in the land (hence property law)

· Chart: leasehold came to be known as a “chattel real” (personal property), which gave rise to a right to recover the property itself when the T was wrongfully evicted

· Contemporary law: trend has been reversed, leases (leasehold estates) seen more in terms of contract, less in terms of property, especially re: remedies; remedies in property law relieved LL of any duty to mitigate in the face of the T’s breach = inefficient

What is the distinction between lease and licence?: CB 382

· Lease: (or leasehold estate) crossroads of property and K law, like bailment

· License: exclusive creature of K

· Lease: grant of exclusive possession giving rise to an estate in land

· Licence: merely a permission or contractual right of entry to be on the land for a specified purpose, so does not amount to exclusive possession

· Lease: T has a right to the exclusive possession of the leased premises and the right to exclude all other persons including the LL

· eg. lease has clauses such as when the L can enter the premises, etc.

· License: constitutes little more than a defence to an action in trespass

Distinction important for two reasons: (impt in M&A work)

1. whether binding on third parties: 

a. lease: yes, because binding on the world

b. licence: no, because of POK doctrine (but may sometimes binding)

2. in wrongful eviction:

a. lease: T can bring an action to recover leasehold estate in property law; also L/T legislation such as Residential Tenancies Act (replaced Ontario Tenant Protection Act 1997 in June 22, 2006, became law Jan 31, 2007) may apply

b. License: no, only able to recover monetary damages under contract law and not protected by various statutory protections available to residential tenants

c. Therefore: good to have a lease as a T, became more remedies available

Residential Tenancies Act: a lot of controversy on this re: some think Ls have no rights

Street v. Mountford: (CB 383):

· Facts: LL drafted “lease” that provided that the owner could enter the premises at any time without the “licensee’s” permission and that the owner reserved the right to assign additional lodgers in the premises, made it look like a license, although these clauses were inconsistent with the right of exclusive possession enjoyed by a T

· Issue: owners trying to construe lease agreements as licenses to try to get around things

· Holding: notwithstanding the terms of the agreement, if the occupant in facts enjoys exclusive possession and was meant to do so, then a tenancy will be found; such provisions were shams; therefore, not a licence, but a lease

· Restricted ability of L’s to evade rent control laws and L/T legislation

· In Canada: no similar legislation in Canada, largely b/c Canadian legislation treats many licenses as leases anyways, so stronger protection for the Ts (CB 383 at bottom)

· s. 2: definition of residential unit, includes “a room in a boarding house, rooming house or lodging house”; boarding houses in UK seen as licences, not leases though

· Exceptions: s. 5(1): Act does not apply where living accommodation requires its occupants to share a bathroom or kitchen facility with the owner; would only be a licence

· property law is provincial, so each province has own piece of legislation on this matter

5. LEASES: TERMINATION REMEDIES
· Lease seen as a non-freehold estate, because fixed duration
· Because it is a leasehold estate, the L remains seised of the land for the duration of the lease, so has a reversionary interest

· Difference btw commercial and residential leases, so different legislation governs each
· Residential Tenancies Act and Commercial Tenancies Act
· Why different for residential and commercial? Policy reasons:
· 1. security: provide greater security of tenure to residential tenants, because using it for very different reasons; for most residential tenants, the lease represents their primary residence, which gives rise to an enhanced need for security of tenure, want to make sure people are not kicked out onto the road
· 2. bargaining power: inequality of bargaining power seen more in case of residential tenancies, between large L and individual Ts; in commercial context, less reason to assume an inequality of bargaining power between the L and the T, more or less on equal playing field
· Consequence of this: law seeks to protect the weaker party; more-pro-T laws in residential context, but in commercial context, freedom of commercial K prevails
· Remedies apply to both commercial and residential in property CL: but statutes enacted have discriminated on this basis

Termination of Leasehold estates in commercial/residential contexts: CB 407
· 1. naturally: term of lease up
· 2. wrongfully: before end of term (initiated by either L or T)

· either T repudiate the lease, vacate premises, stop paying rent

· L attempt to wrongfully evict the T before the end of the lease

Commercial Leaseholds:

· various remedies in both property and contract law (expectancy damages)

· can be in conflict; which prevails?
· Contract prevails over existing legislation; therefore, freedom of contract is alive & well

Termination Remedies: Highway Properties v. Kelly, Douglas, & Co. (1971) SCC CB 407
· Appellant = L; respondent = T

· Facts: Major T repudiates lease before end of lease and breaches K; L provides notice to defaulting T that going to reclaim possession and sue them on remaining months due in rent; (L has to be the one to actually terminate the lease officially, eg. surrender the lease); L rents out place again

· Issues: 1. what damages can L claim? More generally, does law of Ks or property apply?

· Outcome: L wins and law changes allowing L to claim prospective damages

· Holding: 1. just b/c termination of K, it does not limit L’s entitlement to expectation damages, can claim these damages for remaining months due on rent (prospective damages); 2. Expectation damages in K law ought to be applied in property context (adds fourth remedy); 3. Goldhar no longer good law (b/c said where there’s a termination not allowed to claim for expectation damages, b/c based solely on property law); Goldhar applied in Highways @ trial and COA, but @ SCC, overruled Goldhar

3 mutually exclusive (either/or) remedy options for L where T repudiates: CB 415

1. Do nothing: LL could refuse to accept the abandonment, insist on performance, and treat the lease as subsisting, suing for rent as it came due at the end of term

2. terminate the lease: LL could terminate the lease and sue for rent accrued/damages up to the date of termination/breach; not entitled to damages beyond the termination (prospective damages)

3. advise to re-let the property and enter into possession: LL could inform the tenant that he or she proposed to re-let the premises on the T’s behalf, and at the end of the term, LL would claim any deficiency between the rent payable by the T and the rent obtained by re-letting the premises; difference between the rent due by the T and what they actually lost after they re-let, but only after the end of the term!; could also sue for damages to acquire the new T; sounds like what happened in Highway, but new option (#4) there
· no duty on LL to mitigate in these three options

· #3, if you re-let have to stay within terms of original lease

4. Highway Case suggests fourth option, modeled on K law:
· LL accepts T’s repudiation and is now entitled to terminate the lease and still recover damages for the period after the retaking of possession , as long as there is notice to the defaulting T that damages will be claimed prospectively (losses for unexpired term); eg. present recovery of damages for losing the benefits of the lease over its unexpired term

· under property law, L could not claim for damages for any period after L had accepted T’s repudiation and terminated the lease; termination precluded prospective losses (difference between 2 & 3)

· notice requirement is key!
· L under positive obligation to tell the T in writing that they are terminating the lease and they are going to sue them

· Re-letting seen as termination before (in Goldhar), but redecided so cases of termination allow you to claim prospective losses
· CB 413: distinguishes btw SK case (AG of SK v. Whiteshore Salt and Chemical Co. Ltd. and Midwest Chemicals Ltd.), but analogizes to Australian case (Buchanan v. Byrnes) in Highways case to come to option #4

Question of whether there should be fourth remedy?

· Contractual v. property law

· Duty to mitigate

L’s duty to mitigate CB 416: 

· In option 4 duty to mitigate on the LL, but not for option 1; his or her damages will be accordingly reduced if he or she fails to mitigate

· Decided by SCC in Keneric Tractor Sales Ltd. v. Langille case: K law remedies should be applied to a chattel lease; where the LL seeks to obtain expectation damages pursuant to Highway, the LL must take reasonable steps to mitigate any damages; however, if court finds that L failed to mitigate: eg. provided notice, sued them prospectively, didn’t make an effort to find a new T, then likely Highways won’t apply there

· BUT: if you exercise option 1, you do not have to mitigate as a L; can sue for the whole rent that is due at the end of the term

· Questions: Should there be this duty for option #1? There doesn’t seem to be an incentive to exercise #4; Is there any reason to relieve the LL of a duty to mitigate when the LL relies on the first property law remedy? Should the LL be permitted to shift to the defaulting T the costs of the LL’s failure to mitigate? Is termination just a technicality?

Toronto Housing Co. Ltd. v. Postal Promotions Ltd. case: CB 416

· Facts: T wrongful repudiation, L decides to leave the premises vacant for 9 months after this repudiation; after the 9 months, the LL terminates the lease and rents the premises at a much higher cost; second lease much better, so almost to their benefit; can argue that the L mitigated, b/c they re-let the property and they got more $ then they would have gotten; the LL would receive enough $ from the new T to cover any loss suffered during the 9 months when the premises was vacant and no rent was paid; LLs effectively mitigated and avoided any loss by entering into the new lease; however, L wanted to sue for the $ they were owed for the nine months under the original lease, before it was terminated (option #1)

· Court says: L not entitled to these damages because the LL had successfully avoided any loss, therefore, the LL can not rely on the first property remedy that would otherwise entitle the LL to treat the lease as subsisting until termination; court did not say that the L had a duty to mitigate though! Interestingly enough, case seems to suggest that when a L mitigates in option #1, then you can’t claim damages

· Why mitigate? At least for sure you will get that $, b/c if go to court, then can’t be sure

· How do you define mitigation? Fact that they let it 9 months later for a higher cost considered mitigation

Recap: 

· Option 1: encourages one not to mitigate

· Option 2 & 3: prevent L from covering prospective losses (expectancy damages = present value of unpaid future rent for remaining period of lease, minus the actual rental value of the premises)

· Option 3: have to re-let property under terms of original lease b/c it’s actually not terminated; if re-lets for a longer term, the court may deem the LL to have terminated the lease and the LL will be able to recover only losses to the date of the termination 

· Option 4: if you do provide notice and terminate lease, then you can do what you want

Pacific Centre Ltd. v. Micro Base Development Corp: CB 417

· Facts: LL sought to rely on the 3rd property law remedy, but (foolishly) re-let the premises for a term that exceeded the original lease

· T argued: that on re-letting for a longer term, the L had effectively terminated the original lease and therefore could not recover any further prospective damages subsequent to termination, consistent with #2

· T argued: when the LL re-let for a term expiring after the end of the term of the lease to the T, it could no longer have been acting as an agent for the T b/c the agent cannot do something that is not within the power of the principal to do

· Court: accepted T’s argument; LL had re-let the premises but only at a lower rent

· Result: LL had sustained an expectation loss of over $46,000 over the course of the original lease; however, court held that the LL was able to recover only those losses sustained until the premises had been re-let ($1,400)

· In effect: Because the LL attempted to mitigate its loss under remedy #3 but had unwisely entered into a lease that exceeded the term of the original lease, the LL could not longer recover its full expectation loss

· Notice requirement: court found that the LL had failed to provide the T with the required notice required to rely on the 4th K law remedy in Highway; accordingly the LL was not able to recover its prospective loss under the 4th remedy either

· Suing for expectation damages, don’t have to provide notice for K law, so seems weird about #4 that they have to; why does this case impose a notice requirement?

· Security & bargaining power policy reasons

· Perhaps to provide clarity

· Fertile ground for litigation: what constitutes notice? 

· Eg. If the period of time between re-letting the premises and the statement of claim is too long, the statement of claim may not be regarded as timely notice

· Allowed to recover for period of original lease, but that’s it
· Does this case effectively punish the LL for having attempted to mitigate its loss? Does this result make any sense? What should the LL have done to avoid this outcome?

Qualifiers to #4: Duty to mitigate, notice & Privity of K

· Privity of K: problems may arise when the L & T are no longer in POK

· Eg. Wing Lee Holdings Ltd. v. Coleman: T had assigned his remaining leasehold interest to a third party; 3rd party was later in breach of the lease and the L sought pursuant to Highway to recover the present value of the unpaid future rent for the unexpired term of the lease, minus the rental value of the premises for that period

· Court stated: fundamental to the principle in Highway is the existence of a K between the parties: Because there was no POK between the parties in this case, the L could not rely on #4 in Highway
· Legislation: CB 419

· s. 16: duty to mitigate: when “a L or a T becomes liable to pay any amount as a result of a breach of a tenancy agreement, the person entitled to claim the amount has a duty to take reasonable steps to minimize the person’s losses”

· This imposes an obligation to mitigate on BOTH the L and the T

· S. 168: L and T disputes taken out of hands of civil courts and placed under control of an administrative tribunal established under the Act, the Landlord and Tenant Board (rather than previous ON Rental Housing Tribunal)

· Kawar v. LT Greenwin Property Management Inc. (2000): T’s duty to mitigate:

· Tribunal found that the L had substantially interfered with the T’s exclusive possession and reasonable enjoyment of the premises while some repairs were being made to the building; T wanted to sue for some of the rent

· Also found that the T had failed to mitigate the damages or minimize the impact upon himself by failing to take advantage of the L’s offer of temporary alternative accommodation

· Because of the T’s failure to mitigate, the Tribunal decided that the L’s interference did not warrant an abatement of rent

· Even the T has a responsibility

Check! To end

Suing for prospective losses: 190 Lees Avenue Ltd. Partnership v. Dew, Tanguary and Whissell 

· Issue: whether a L who had served notice to terminate a residential tenancy and the resident had vacated, can still sue for prospective loss of rent at CL

· Holding: Court applies Highway to the residential tenancy and held that the L could sue for prospective loss

· Quote: “allowing the L to have a claim in K makes good policy sense as, otherwise, a defaulting T would simply have to behave badly enough to push the LL into early termination in order to avoid the financial consequences of breaking the lease”

· Should residential tenancies be treated differently from commercial tenancies?

Bailment and prospective loss:
· Under law of bailment, is a bailor entitled to recover prospective losses after accepting a wrongful repudiation of the bailment?

· Before: bailor accepted a bailee’s repudiation, bailment was brought to an end and the bailor had no right to sue for prospective loss

· Now: Highway makes it clear that the bailor can still sue for prospective loss even if the bailor accepts the repudiation
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Main concepts: types of gifts (“delivery”) and trusts

1. gifts overview/policy

2. gifts inter vivos

3. gifts in common law and trusts in equity: Cochrane, Watt

4. Trusts: resulting and constructive

5. Common law delivery requirement: in re: Cole

6. Gifts: Donatio Mortis Causa

7. Leslie Dizgun: speaker

1. GIFTS OVERVIEW/POLICY

· Gifts: unilateral, non-bargain promise; sale: mutual exchange, bargain promise

· Gifts generally non-enforceable as per K law: exception: nominal consideration, peppercorn theory

· Equity and tax law very much in play with gifts, especially trusts

· Policy: law is highly suspicious of property claims based on alleged gifts b/c:

· 1. fraud (eg. donor duped into giving a gift)

· 2. preference in law for bargains (sale is a bargain promise, gift is a non-bargain promise); prefer bargains b/c suspicious as to why you would give a gift outside of the family context

· Social role of gifts: different ideology: CL unilateral v. social meaning (Native potlash, religious celebrations, etc.)

2. INTERVIVOS GIFTS (REQUIREMENTS)
· 1. DEED OF GIFT: gift of real or personal property in writing and signed by the donor, sealed (word seal printed on it) and delivered given by way of deed of gift

· US: have relaxed this formality, but Canada have not; more flexibility in US with deed of gift

· 2. PAROL/ORAL GIFT: absent a written deed, a gift can nonetheless be recognized and enforceable: if three criteria met:

i. intent to gift by donor

ii. acceptance by the donee AND

iii. sufficient act of delivery (speaks to possession)

· Proving #3 “delivery” problematic: must prove property literally given away

i. Act of delivery: either by donor before, during or after the declaration

· Can make frivolous promises of gifts, just don’t have to deliver them, won’t be held responsible

3. GIFTS IN COMMON LAW AND TRUSTS IN EQUITY
Cochrane v. Moore (1890) CB 442-448
· Facts: owner gives a quarter interest in the horse to the rider (Moore) and Moore accepts it orally; owner sent a letter to the stable owner (Cochrane) informing him of the gift; the owner is in debt to the stable owner (third party), part of the debt is the horse; to pay it off, the owner sells some of his horses which happens to be the one that he quarter gifted to Moore; before the sale, the owner advises Cochrane that one quarter was gifted; Cochrane says it’s OK, Cochrane wants the whole horse so he doesn’t want to pay Moore or give a quarter of the horse to him, reneges on this
· Issue: whether there is a quarter of a gift that passes to Moore? Issue is delivery

· Moore wants: a quarter of the horse
· Cochrane wants: to not have to give any of it away, argues no delivery
· Trial: they said don’t need delivery for the validity of the gift as long as there is an intention to gift by oral words and the donee accepts, which happened here: focus on first two criteria of PAROL CB 443
· COA: Not a gift; unless you have delivery then it won’t pass b/c it is a PAROL gift; No parol gift of chattel is valid unless accompanied by delivery
· focus on CL, say we’re not going to change the law and get rid of delivery!; Parliament has to do that; take a restrictive reading of it
· Twist: equity kicks in; even though can’t get what he deserves because not a valid gift since there was a lack of delivery, the court says not necessary to look at CL, equity kicks in; Cochrane is a trustee for Moore (beneficiary); Moore was the CQU: Cochrane was the feoffee; equity makes it flexible; can still gift away the value of the horse, the quarter; Cochrane (who came to purchase the horse and have possession) became a trustee of Moore, who was a beneficiary; there is a transfer of property although no possession
· Outcome: Moore gets 1/4 value of the horse, via equity, not CL

EQUITY:

TRUST: 

· To create a trust typically execute deed of trust (put in writing): define property, identifying trustees/beneficiaries, duties of trustee, etc.; but different types of trusts:
1. EXPRESS TRUST:

1. intention

2. subject matter (what is it?)
3. objects of the trust (beneficiaries)
Cochrane: 
· no need for physical delivery or writing requirement: more flexible
· It was actually by means of an oral declaration instead of by writing
COMMON LAW:

Parol/oral gift: Intention + delivery

Deed of gift: Must be in writing but no need of delivery

EXCEPTION: will not enforce an imperfect gift: equity will not perfect an imperfect gift (Strong v. Bird); therefore, has to be close to perfect, in order to enforce
Watt v. Watt Estate: express trust example: CB 450-451

· Facts: P provided 20 years of unpaid assistance in running marina; Over four year period, P’s husband and the marina owner built a boat; marina owner registered himself as the TO, but then indicated in log book that both were co-owners; both the P and the marina owner had the keys to the boat; the P used the boat regularly; the marina owner later was apparently concerned about being sued by the customers and wrote out a document indicating that him and the P are co-owners and gives this document to the P; problems occur b/c marina owner dies and estate wants whole boat, but P says I have half the interest in the boat b/c co-owner

· Issue: was there a valid inter vivos gift of the boat?

· Applied Cochrane: CL: did not give the gift b/c delivery of one of two sets of keys insufficient for delivery of boat, since owner retained set of keys, have to give both away

· Equity kicks in: owner had put it in writing, certain conduct and words that constituted an express trust of ½ interest in boat on behalf of P (equity saves the day!)

2. RESULTING TRUST: arises in two ways: 

1. transfer of property without an intention to create a gift, there is delivery but no intention, the recipient of the property holds it in trust for the transferor

2. where a party purchases property in other’s name without intending to make a gift, emphasis is on intention

Presumption of advancement: traditionally, where a man transferred property to wife or children, he was presumed to have intended to make a gift, rather than a resulting trust; reversed by some modern family law statutes, no longer law in ON, eg. Family Law Act, etc. CB 451
3. CONSTRUCTIVE TRUST: arises: (most broad definition of trust) CB 452

· In cases where a person without title to property has made a significant contribution to acquiring or maintaining it

· Intention of donor not important

· Prevents “unjust enrichment”: ensures just results

· Often seen in co-habitation or business partners where person without title has made valuable contributions of money or labour to the property; family law is not very sympathetic to co-habiting couples, so they encourage you to get married

In Cochrane: would have been easier to apply resulting or constructive, rather than express

4.
COMMON LAW DELIVERY REQUIREMENT

Re Cole: Common Living Context CB 453-461

· H says to W: “It’s all yours!”; then H goes bankrupt, then said I have gifted this property to my W, so it is all hers; H attempted to make a gift of the contents of the home to his W and they both then continued to reside together there

· Court says: No chance, delivery necessary; therefore, no gift

· How can delivery of gifts be proved when family members reside together?

· Some argue this is a harsh case

· Timing of delivery: delivery may precede, follow or be simultaneous with words of gift (CB 456)

· Prior: pre-existing possession is fine (CB 458), no actual delivery needed

· But exception in common living (eg. matrimonial context): possession is in the person who has title!: contradictory cases though: CB 461-462

· Tellier v. Dujardin (1906): father gifts daughter piano: Valid
· Macakedie Estate v. Mackedie (1998): father gifts son paintings as birthday gifts: Valid
· Langer v. McTavish Brothers Ltd. (1932): BC COA: largely identical to Cole: but here it was valid: man brought fiancée to a new home, showed her furniture and declared “it’s all yours”

· Although delivery is important, it is problematic to establish delivery
· Best way to deal with this: put it in writing so don’t have to worry about delivery OR you can apply trusts

1. Constructive Delivery: “control test”

Example: Bauernschmidt v. Bauernschmidt (CB 463) handing over the only key to safe deposit box: valid
Counterexample: Watt v. Watt (earlier): keeping duplicate keys to car or boat: not valid

2. Symbolic delivery: 

· eg. by handing over photo of a car, or placing hand upon church organ in presence of donee, accompanied by words of gift (CB 463)

· symbolic delivery has doubtful legal status though

History requirement relaxed over time but not for oral gifts:

· Livery of seisin abolished

· Didn’t need to go through the ceremony

· This relaxation not for oral gifts, why?

Policy:

(1) prevent fraud

(2) clarity/evidence of intent

6. DONATIO MORTIS CAUSA CB 477-478
· A gift made in contemplation of death

· Characteristics:

· 1. no writing requirement 

· 2. intention

· 3. delivery (debated whether less stringent than inter vivos)

· 4. subject to automatic revocation if donor recover and does not die (main difference from inter vivos): 

· times where people pretend that they are dying when they give a gift, so they can revoke it

History 17th c.: Statute of Frauds required transfers of land to be in writing:

· Donation/equity circumvented this

Litigating Real Property: The Essentials Always Apply
· Facts: P’s focus on January 14 and that’s when the deal occurred: motion for summary judgment argued for long time: agreed to 1.86 million purchase price, knew parties were who were buying and selling: what were they arguing about?
· Issue: Whether or not he could keep the boats there in the winter? They wanted to go in and destroy everything and rebuild; wondering about whether he could keep the supplies

· He wondered why it wasn’t only de minimus? Only cost $3-4,000 to get out of there: get someone to move it: the case really about why fundamentally the junky furniture in the lower part of the boathouse was a key and essential term of the transaction

· How do you make it important? 

· Page 5 of the decision: “he had discussed the matters…all terms were now agreeable as follows…”: this is in the affidavit: “he did not anticipate a problem re: this”; their pleading doesn’t say that: they didn’t bring that to the attention of the master: how do you have an interest in the property where you do not anticipate a problem? Is this acceptance? I don’t think so!
· Accordingly, all issues were resolved, b/c I did not anticipate a problem

· What is wrong with this? Agent’s authority: right in the form conveniently for Gretzky’s side

1. TYPICAL REAL ESTATE TRANSACTION

· Who bears the risk of loss?

· The reliance interest

Two stages in real estate transaction: CB 487-88

1. agreement of purchase and sale 

· terms of sale agreed upon (with help of sales agent)

· sign an agreement of P&S

· closing date set when vendor agrees to execute deed

· purchaser agrees to pay balance of purchase price on that date

· purchaser tenders a deposit (= consideration)

2. Closing

· Purchaser’s financing in place

· Vendor’s title checked

· Vendor hands over deed and keys in return for balance of purchase price

· Usually no talking between purchaser and vendor, sometimes not a good thing

2. AGREEMENT OF PURCHASE AND SALE

· Problems: Purchaser may not be able to pay the purchase price at closing, vendor could possibly pass away after signing the K and before closing, building buying may have burned down, buyer may have changed mind: be vigilant

· Mechanics of the Agreement

· See sample Agreement

· Effect of the Agreement

· What legal relationship is created by the K for purchase and sale?

· Equity kicks in, once you sign this, you enter into an equitable relationship

· Equity serves to protect both parties

3. EFFECT OF THE AGREEMENT CB 490-92

Lysaght v. Edwards (Eng ChD 1876)

· Facts: vendor (Edwards) passes away before the closing date where he was selling his interests in certain land to P (Lysaght); the estate wants to keep the property, so they claim the K is invalid, but the P wants specific performance; deal hangs on this agreement of purchase and sale

· Equity kicks in
· Holding: the moment that you have a valid K for sale, the vendor becomes in equity a trustee for the purchaser of the estate sold, and the beneficial ownership passes to the purchaser (top of CB 491) 
· This case just sets out the equitable relationship that occurs when something goes wrong

· The effect of the agreement was at issue, not the validity!

Effect of Agreement: Equitable Interests

· Purchaser’s interest: has an equitable interest in the property, not contractual; which is enforceable against the entire world, EXCEPT bona fide purchaser for value without notice; therefore, the innocent third party is protected

· Vendor’s interest: retains personal property interest in equity: 

· right to payment of purchase price

· charge or lien on the estate to secure payment of purchase price

· they have a right to retain possession until the purchase money paid/closing

Liability for Loss and Damage:

· Purchaser: bears risk of loss or damage to property btw K and closing; responsible for insurance (unless parties agree otherwise: can be specified in the agreement)

· CB 492 in obiter in Lysaght: however the authority on this point: speak to issue of liability for L or D: “if the house is sold, burnt down, or the purchaser loses the house, the purchaser must insure it himself against if he wants to provide against such an accident.  If it is a garden, and a river overflows its banks without any fault of the V, the garden will be ruined, but the loss will be the purchaser’s”; this can be changed through K or agreement

· Vendor: in possession until closing date; must take reasonable care of estate; may not treat land as her own, because you have a fudiciary obligation to the purchaser; liable to purchaser for both willful damage and neglect; fertile grounds for litigation (tort law would kick in, eg. duty of care)

Effect of Agreement: Specific Performance CB 492-502
· Remedy for both P and V is specific performance (SP) in equity:

· Specific performance: “compels the D personally to do what he promised to do” CB 493

· Every piece of land unique, damages inadequate

· Since SP always available, beneficial ownership passes with the K itself

· Lubben v. Veltri & Sons Corp. (CB 493): SP was granted against the purchaser who wouldn’t go through with the deal; purchaser sought to assign their interest to a third party, so wouldn’t be bound to the agreement; they assigned it to a company with no $, so court ruled against the purchaser, saying have to complete this agreement

· Current significance: Semelhago v. Paramadevan (SCC 1996) (CB 493): V reneged on an agreement for sale of a home in the context of rising prices in the residential house market; V’s failure to complete transaction meant that the P was unable to complete the purchase of a home and make a bunch of $ on it: “windfall” at trial level for P b/c his house rose in price by 110,000, which was going to be used to finance the house he was trying to buy

· V argues: nothing unique about the subdivision home, so why SP? Damages would be OK: V loses at trial and appeals

· P: sues for the difference btw the K price and the fair market value

· Issue: this case changes the assumptions re: SP:

· “special rules/ relationship regarding SP of Ks for P&S of land should no longer apply; “uniqueness” standard should apply to both realty (real) and personal property (arguably obiter): this is needed in order to justify not awarding SP, b/c if not unique, then damages OK

· If expectation damages OK, b/c not unique/subdivision property, etc. then shouldn’t we consider the duty to mitigate? Here, looks like P did mitigate by making so much money on the house he already owned

· Problems:
· 1. what is unique? CB 494-95

· How do you define this? Size, shape, view, proximity to shops/parks/schools/relatives/friends, “character”

· damages in lieu of SP will frequently leave the purchaser of a home unfairly under-compensated b/c a damage award may fail to take into consideration the P’s unique or even idiosyncratic interest in the property

· 2. encourages litigation 

· which is expensive, time consuming, etc.

· sometimes you sell b/c you need $, then you actually have to go to court

· 3. undermines SP

· could be a good thing that the law has relaxed this

· John E Dodge Holdings CA (2003): 

· Last case residential (subdivision); here commercial; another V is in breach

· Facts: D vendor agreed to sell land near Canada’s Wonderland to the P to build a hotel; the D breached

· D argued: that nothing unique about the land, should get damages only, along with a duty to mitigate

· P wanted: SP, wanted the land to build a hotel

· Issue: What is unique in order to justify SP?

· Unique can’t be defined in the dictionary sense: 

· Property is unique if: “its substance would not be readily available”; property must have a quality: CB 495

· (1) that cannot be readily duplicated elsewhere and 

· (2) be particularly suited for proposed use (consider Semelhago)
· Deemed to be unique: Because of the superior access to highway, closeness to Canada’s Wonderland and other sites such as Vaughan Mills, traffic patterns, visibility, C7 commercial zoning designation which was impt for hotel, ability to have unrestricted, independent dining facility on the land to accommodate hotel guests, but also to serve patrons in the area: none of the other sites offered this combo of attractive features at a comparable price
· V argues: so many other sites that are the same as this one; why is this any different from the rest? Lots of property nearby

· This case could have went both ways

· Court took a broad reading of what is unique

· V wanted to go to SCC level but leave to appeal was dismissed at the SCC: basically SCC agreed with COA; big signal that this is the law!

To decide whether to award SP:

· 1. Is there a valid K? (going to look @ next)

· 2. Is there SP? (uniqueness of property): John Holdings case re: uniqueness

4. FOUR REQUIREMENTS FOR A VALID K

· 1. General validity

· 2. Vendor’s title

· 3. Precision of terms

· 4. Statute of Frauds, s. 4

1. General validity: general requirements for validity of K must be satisfied CB 497

· Offer, acceptance, consideration

· If agreements fails to specify this info, it may be insufficiently precise to be a valid K enforceable by SP

· CB 491: valid K means a K sufficient in form and substance so that there is no ground whatever for setting it aside as between the V & P: (eg. fraud, unconscionability, bad faith, etc.) K binding on both parties

· Leslie Dizgun’s Hunter/Gretzky case speak to this: no validity
2. Vendor’s Title

· Must be made out by V or accepted by P

· Should always do a title search though, but if P accepts it, that would meet title requirement (check!)

3. Precision of terms: they must be sufficiently precise to support SP

· Specify basic matters of agreement, including description of the PROPERTY, ID of the PARTIES to the K, and definition of the purchase PRICE

Walsh v. Lonsdale (1882 Eng CA) (CB 497-98): 

· the extent to which the courts will exercise discretion in defining terms; court reading in that terms of the 3Ps above were precise (specifically the PRICE)

· Facts: lease agreement executed; no deed of lease delivered; agreement requiring lessee to run 540 looms p.a. at rent of 1 pound 10s/loom; agreement incorporating by reference other lease requiring payment of annual rent in advance

· Issue: Is payment term precise enough to grant SP?

· Holding: the 540 loom requirement described a minimum rent and advance payment provision applied to that minimum rent; looked at actual lease and other one incorporated by reference; minimum rent is sufficient and it is payable in advance

· Fertile ground for litigation: court could have said this is imprecise; depends on if court wants to enforce K or not

4. Statute of Frauds, s. 4 (CB 488-490; 498-499)
· Must meet the requirements of the Statute of Frauds in order for it to be valid creation and transfer of freehold and leasehold estates

· Enacted 1677 to prevent fraud, ensure written evidence of transfers of interests in land

· S. 4: K for sale of land must be evidenced by an “agreement…or some memorandum or note…in writing” that is “signed by the party to be charged” with contractual responsibility

· P HAS to have their signature there

· “Gazumping”: V negotiating with multiple purchasers; V orally accepts P1’s offer but continues negotiating with other potential Ps and signs back higher written offer from P2 before P1 delivers written offer

· 1. Can P1 who had this oral agreement enforce the agreement? NO, because has to be in writing!

· 2. What if P1 had written and signed an offer and given it to vendor, pending preparation of written offer? If V didn’t sign it, then no agreement

· Gazumping legitimated, fine with it!

· “Memorandum or note in writing”: CB 499: Can you consider 2+ documents together?

Agreement of P&S & Mortgage: Connelly v. 904 Water St. (1994 ON CJ) (CB 499): 

· Facts: corporation enters into agreement of P&S and mortgage with W&T; only W signs the agreement of P&S, not T, even though both signatories to the corporation; both W&T sign as guarantors of the mortgage; T is sued on the guarantee; T pleads the guarantee did not meet the Statute of Frauds b/c it did not set out any of the terms/conditions of the guarantee; T didn’t sign the agreement of P&S, only the mortgage; guarantee was a separate document that made no reference to the terms of the corporation’s mortgage as outlined in the agreement of P&S; the signature on the mortgage didn’t really satisfy the Statute of Frauds, b/c he didn’t sign it right on the line

· Holding: court looks at agreement of P&S and mortgage together to determine the content and extent of the guarantee: deems it satisfies the requirements of s. 4; signature above the term guarantor at least once, then that satisfies requirement under Statute of Frauds

· Outcome: Is T liable? Yes

Vendor’s receipt and purchaser’s deposit cheque: Grime v. Bartholomew (1972 NSSC):

· Facts: incomplete receipt signed by the vendor and deposit cheque of the purchaser

· Issue: does this constitute a necessary memorandum for the agreement of P&S?

· Holding: Y; read together to constitute the necessary memorandum of the agreement of P&S

· Court will likely read in signature, terms, etc.

5. BUT: IMPORTANT EXCEPTION TO STATUTE: PART PERFORMANCE

Starlite Variety Stores Ltd. v. Cloverlawn Investments Ltd. (1979) COA ON, CB 504-509

· Facts: T (Starlite) (P) spends a lot of $ in expectation of occupancy, although they did not execute (sign) the lease, was a draft agreement based on verbal terms; questions of validity; property law seeks to protect expectation interest

· L does not want to rent the property anymore: T wants damages b/c expectation not met; they partly performed agreement in reliance on the fact that they had an agreement!

· L argues: it was just oral; we did not have an agreement, so no agreement is reached; rely on Statute of Frauds, s. 4; has to be signed/in writing by the person in charge (check! Who is the person in charge L or T)

· P argues: whether there was a verbal acceptance of the deal or not, there was an acceptance by conduct, by the alterations of the plans to suit the P’s needs, by a continuing series of acts and of acquiescences to such an extent that any reasonable man would consider the deal accepted (CB 507)
· Issue: Was their part performance to justify an exception to the Statute of Frauds? Does equity apply here?

· Holding: Y: equity will enforce a verbal (invalid) agreement for lease if the elements of the doctrine of part performance are met to prove the existence of the agreement

· Court will read in a valid agreement

· Reasoning: CB 505: 1. “you’ve got a deal” says there’s a verbal agreement in place; 2. there were sufficient acts of part performance; main criteria is the $ that was spent and the conduct of the parties (conduct of the T, expected occupancy and relied on this)

· CB 508: summary of decision: “As I have indicated there are acts of part performance on the part of Starline, which, in my view, meet the requirements of the CL so as to relieve the burden imposed by the Statute of Frauds. The preparation by the P of the plans to meet its peculiar requirements, the conduct of the P throughout the whole period of construction, the actions by the P in the preparation of its advertising signs and the shelving for its products, and the payment of various expenses concerned with these matters, all these are acts of part performance which meet the law’s requirements.  Accordingly, I hold that the agreement to lease is enforceable, and that the D breached the agreement, and that the P is entitled to damages in lieu of SP, which latter remedy is no longer available”
· Four main criteria to establish part performance, which will exclude the statute: from Deglman v. Guaranty Trust Co. of Canada CB 504

· 1. Where one party performs part of its obligation in reliance on the agreement
i. Has to be sufficient (here: shelving & advertising)

· 2. Actions relied on as part performance must be detrimental to the performing party
i. Look at it who relied on it to their detriment

· 3. Acts must be solely referable to the contract itself (related to only one agreement)
· 4. K must be in all other respects valid and enforceable by the court including identifiable terms

· The court seems to be strict (in the grand scheme of equity) b/c have to prove sufficient acts of PP but also have to prove that a K was in place

· whereas in other cases, you don’t have to show that there was a K

· If do NOT want equity, you would try to apply this case to undermine this position

1. Part Performance
 

Deglman v. Guaranty Trust Co of Canada (1954 SCC) CB 510

· Strict approach: considered in Starlite, which also adopted a strict approach

· Facts: Aunt wanted to leave home to nephew if he’d take care of her in old age

· Issue: was there PP to circumvent or create an exception to SF? In other words, was the estates payment enough (sufficient act) amounting to PP?

· Holding: Court awarded damages as payment for services, but mere payment alone does not qualify as actions sufficient for PP; give nephew payment for his acts, but not the house; just b/c getting $ does not mean entitled to whole thing

· Strict reading; you could look at later cases and say that he would be entitled; errs on the side of not giving any interest but giving damages/comp’n instead

· Payment that he received was not enough to amount to ownership in the house

· Look at the facts: they didn’t want to give him PP because of the fact that he didn’t really rely on anything, he moved away, etc.

 

Steadman v. Steadman (1974 HL) CB 510

· More liberal approach: loose justification 

· The acts must be referable to some K that is consistent with the alleged K

· Does not need to be the actual transferred deed document (K) 

· Eg. scribbles and writing but not the deed

· When you account for ALL circumstances, payment MIGHT satisfy PP, but in Deglman payment can NOT be PP

 

Alvi v. Lal (1990 Ont HCJ) CB 510

· Addresses different approaches of Deglman and Steadman

· if contract involves land, payment of money alone cannot constitute PP

· goes back to uniqueness of land idea
· until the SCC accepts Steadman, the payment of money cannot constitute PP of a K involving land
· Precedential weight: Deglman SCC, Steadman HL, more weight than Alvi 

 

Revisit Starlite
· What acts were sufficient for PP? shelving and advertising

· What acts were unequivocally/solely referable for PP? A/C: usually NOT included in K, but here it was agreed that it was included (special arrangement) 
· In this case there was a K; in Deglman no written contract to enforce

· P’s PP b/c they are the ones doing the acts/ones that were relying

 

Hollett v. Hollett CB 511

· In family context, courts seem to stretch things even further for equitable reasons

· Facts: Brother (D) owned piece of land and verbally offered to sell half to brother to build home and said as long as you build a house and you live there, just pay me over 4 instalments; each time bro paid, he got a receipt “for payment on land”; 2 brothers suing each other; during the building of the house, he stopped b/c was worried about not getting title/deed and also wife didn’t really want to live there; other brother then will not give title bc didn’t build the house like he said

· 20 years later (time is the killer for evidence) the land owner (brother #1) wants to sell the land and the brother that pays brings an application that wants half the interest in the land b/c he paid for it

· Did payment of land adequately meet the principles? Was there compliance?

· Plaintiff pleaded PP bc he paid 4 times = performance of the agreement

· Issue: Can PP justify an exception to the Statute of Frauds?

· Court Says: Receipts constituted compliance with the Statute of Frauds and acts of part performance: were seen as common practices in the community 
1) Compliance with writing requirement satisfied when parties to contract, subject matter (property) and consideration (price) are clear (3 Keys in Walsh)

· 4 receipts “for payment on land” implies a purchase (if it was a rental relationship would have said so)

· Court reads in that there was an actual sale so it SATISFIES the Statute of Frauds

2) Cannot be too formalistic (restrictive) in family arrangements; b/c may result in frustration of normal social expectations
· House excavation alone (with acquiescence/help of D) would NOT satisfy PP in rural NFLD bc of community practice that allow houses to be excavated on property without amounting to a gift or transfer or property
· Bro relied on the fact that he had land when started building house

· BUT because he had receipts in writing: that allows for the equitable interest

· Receipts + House Excavation = Equitable Interest

· Individual one doesn’t really add up to an equitable interest b/c giving out basements and excavation, etc. was the practice so the writing really helped the P’s case (check!)
 All these cases hinge very much on circumstances and the facts

· Be able to link doctrines/see how it would apply

· maybe AP could apply to this if you had more facts 

· eg. when would the clock start ticking? date is very important; is it based on the first receipt or the last one?

South Shore Venture Capital Ltd. v. Haas 1994 NS SC CB 513
· Facts: T took possession under an oral lease for 5 yrs; no lease was ever executed and the LL subsequently tried to evict the T

· D (LL) argued: absence of written K, it was only a month-to-month lease so @ end of month he could kick him out whenever

· Tenant said: 5 year lease: so equitable interest to stay on the property: so you cannot kick me out 
· Court applied the doctrine of PP + Walsh principles (3Ps) to provide relief for a tenant and justify equitable leasehold: would be entitled to have possession of property if these were met

· Court relied on an unexecuted draft lease prepared by LL’s lawyer AND the PP acts of the tenant

· Thus equity intervenes in leases (as well as transfers of land) and can formalize leasehold interests

· PP applies to a K either written/verbal, but not non-bargain (unilateral) promises
· SN: SF applies to leases and purchases the same. 

Equities and Unjust Enrichment CB 514
Equities arise:  

1.  to enforce existing agreement that is not in writing (notwithstanding SF), but is supported by sufficient acts of PP OR 

2. even in some circumstances if there is NO written or verbal agreement at all
· eg. familial relationships, Hollett, Re Cole, Deglman
· none of these were effective to transfer property interests
· neither involved a K (need intention/delivery/need for a deed in relation to real property, in order to make an effective gift)
· Relationship and overlap between gifts, trusts, and contracts and sale

· Tension between expanding role of equity (Lord Denning: PRO-equity) v. opponents stating that equity erodes traditional property doctrines (conservative approach) and leads to ambiguities and lack of clarity, etc.

· There’s a balance there in a sense: do you have equity kick in and perhaps destabilize property system or use strict/conservative approach?

· Encourages judicial creativity: can do what they want when it is done on “equitable grounds”

Equitable Principle: Unjust Enrichment

· Principle: is a YOUNG doctrine waiting to be formed

· Doctrine: established over the years

· Peter Burks: a pro-equity scholar said equity like a caterpillar waiting to be a butterfly (principle ( doctrine); D’Agostino agrees

· A principle that permits courts to intervene when one person has conferred a benefit on the other in circumstances that create unfairness; the benefit is at the expense of someone else and it would be unfair to allow that person to keep that

· Courts either give a remedy of damages (quantum meruit = restitution damages eg. Deglman) or impose a constructive trust (construing the title holder as trustee in relation to a beneficial interest for the non-title-holding family member; often no agreement) 

Proprietary Estoppel CB 523
· Request/encouragement by title holder to another, and subsequent action by that person in reliance on that request/encouragement (often family context)

· One person the inducer (encouraging/inducing) and one the inducee (acts in a way based on what was said):

· So if the person being induced RELIES on this, the inducer will be ESTOPPED and CANNOT go back on the promise

· Eg. aunt promises nephew that if he builds a home on land, she’ll transfer property to him

· If nephew spends $$ in reliance on her promise, she may be estopped from evicting him as a trespasser

· If you have an equitable interest you CAN enforce this against a 3rd party, BUT they have to have notice
· Law will protect a bona fide purchaser with value and without notice

· Notice requirement not on the innocent party 
Inwards v. Baker 1965 CA Lord Denning) CB 524-526
· Facts: Father encourages son to build house on his land; Son builds the house and then the father dies; the woman and the son have harmonious relations for a while but then falling out btw woman and the son and she wants the son off the land; The woman passes away during litigation so it is her children who are trying to enforce her interests (they are trustees); son tries to enforce proprietary claim against his father’s widow and her children after his father’s death
· The Children (estate) argue: that the son has a mere license to occupy and that this has now been revoked and that there was no actual agreement in place btw the father and the son

· Issue: Does the son have an interest in the property? Can equity kick in? Does he have an equitable interest in the property?

· Holding: “the licensee should, at the request or with the encouragement of the landlord, have spent the money in the expectation of being allowed to stay there” (CB 525)

· The father allowed an expectation to be created in the son’s mind that the home he built would be his home (for life)

· Bc of this expectation and the reliance, the wife’s kids are out of luck
· If the father had sold the land to a 3rd party who had notice, the son could enforce an equitable interest AGAINST the 3rd party b/c he has equity
· wife’s kids are 3rd parties who HAD notice, so they are BOUND by this equity

· Result is the same, but different ways of getting there: 
· Denning: equitable grounds, not estoppel

· Danckwerts: by estoppel

Danckwerts LJ: estoppel

· Son would have had another option to build on the other land where he would’ve been the legal owner or tenant and have his own home; but induced into doing otherwise

· Equity created by Estoppel/Equitable Estoppel; not necessary to imply promise/contract

· Which facts did the court really rely on to come to this decision? CB 524:

· Notice
· Detrimental Reliance on the father’s invitation to build on the land
· The Money/Labour he put into it 

· FATHER’S INDUCEMENT
· He also actually LIVED there: can give money and not the property but when you live there it works in your favour

· Formality missing: The problem in this case is that the son did NOT have a deed or a transfer of the land: it was a VERBAL agreement father had given the son

· But then through a K, the will, the father then gave away the property

· If there is an equitable interest created before the written one, the equitable TRUMPS the legal, but you must prove that there was an equitable interest
· Notice in this case = the children, estate and wife KNEW that there was this arrangement btw father and son for son to be there for life

· What interest does the son actually get?

· Life estate? Fee simple? " for as long as he wishes it to be his home"

· life interest (inferior one) it appears to be 

· Criticism against this case b/c rendered land unsaleable and discouraged son from ever moving (CB 527)

· Compare with: D v. D below

Dodsworth v. Dodsworth (1973) CB 527
· Facts: Sister (P) invites younger brother and his wife to live with her; they do and spend about 700 pounds in improvements to P’s house, relying on this expectation, encouraged by P, that they can live there for as long as they desire; 9 mths later, sister reneges on invitation and sues for possession

· Court says: the defendants are allowed to stay there until the sister pays them back the money; equity satisfied by securing occupation of the D’s until the expenditure has been reimbursed
· Issue: Should the younger bro and his wife have had an interest?

· $ spent, reliance, perhaps inducement; no rent paid though, “just come/live here”

· Questions: Do you agree with the outcome? Should the estate in Inwards have reimbursed the son for the house expenses?

· The position of the parties and relationships to one another are important

· Courts look at the POSITION of the parties when applying equity

· Young, able brother with the wife, they are in a position where they do NOT need that property

· If a daughter had invited an old frail mom to live in the house, then MAYBE she would have an interest in the property (b/c in a diff position)

· Relationships: Father and son seems to be MORE of a bond (in that case) than brother-sister

· How long in possession/occupying: longer you stay, MORE likely equity will protect you

Pascoe v. Turner 1979 CA CB 527-534
· Assume equity will play a role if ppl are co-habiting, very special bond for the purposes of the law; however, they favour a matrimonial relationship

· Facts: cohabiting couple; The title holder here is the MAN, the P; relationship ends when the P becomes involved with another woman; Man wants to kick woman out of house and brings an application for Possession against the woman; the D had spent $ in upkeep (to keep roof over head); But facts conflicting and confusing though, evidentiary problems; the D counter-claims for Possession after P sues for possession and pleads everything, trust, license, and estoppel 

· She argues: that she carried out extensive works w/ the Ps full knowledge and encouragement; claims the P held the property in trust for her; at the very least, she argues she has a license to occupy the premises for her LIFETIME; she says he was estopped from denying trust/license b/c of inducement and encouragement, by watching her do the improvements, etc

· Issues: Is there a trust? Did the D prove facts amounting to estoppel? If so, what is the equitable relief? (mere license to occupy for lifetime or transfer in fee simple?)

· Courts frame issue w/ a “transfer in fee simple”, showing where courts want to go

· Holding: Proprietary Estoppel: all circumstances and facts of case give rise to equity that can only be satisfied by compelling the P (the inducing party) to give effect to his promise and meet the other party’s expectations

· There’s inducement, encouragement and the inducee relied on this

· The woman altered her position for the worse on the basis of acquiescence and encouragement of the legal owner and the legal owner is estopped from retaining his land

· Reasons: looked at fact that the woman’s previous income before she met man was a lot more (4500-1000) and then she spent it on the house, when didn’t have very much left; even though she only spent 500 pounds, that was seen in proportion and relative to what she owned 

· Marxist interpretation: to each from his ability to each according to his need 

· If there had been just a mere license: it does NOT create an interest; she may have been ousted by the partner for value and without notice; under a license if something went wrong with the property/wanted to make repairs, she would need to get a mortgage to pay but she couldn’t with a license
· The plaintiff could re-enter whenever he wanted to under the license and court would not be able to protect her (with the license); So the court goes A LONG WAY here to protect the woman

· CB 534: the note: this was a VERY strong case:
· the court further declared that the estate in fee simple in the house was vested in the D; the P had to execute a conveyance at his expense within 28 days” and if he didn’t the registrar of the county court was authorized to execute it
· CB 528/9: what facts were important and lead to the outcome?

· The key fact is Inequality of Bargaining Power
· Diff education positions: starts off as the housekeeper and gets promoted to live in lover

· Diff Financial circumstances: she was worse off after meeting him: she made 4500 before and she was making 1000 while they were together; she’s already worse off than the RICH man

· AGE is also important esp btw man and woman: she was MID-FIFTIES when P left her: what is a woman to do in her mid-fifties at this point in her life? her skills have atrophied; Age VERY important in family law cases: the older the woman the more likely she’ll get something

· The feminist position can go either way here: they can either support equity (by giving lady more $) or get rid of equity (not fair to say her skills have atrophied) 

· CB 533: actually tracked the man’s behaviour after the commencement of the proceedings and they said with certainty this guy is going to evict her; court looked at his behaviour and Denning says he is ruthless, so must protect her

· She had an expectation and she put a lot of her time/taste in the house: that is the uniqueness of giving land which can never be achieved through damages 

· There were words spoken to her and to others that he was going to give her the property: court wasn't too sure about what was actually said.

· Outcome: Gives her fee simple b/c don’t want her to be bothered by him, she couldn’t borrow for repairs, he could re-enter, he would surely evict; she spent a disproportionate amount of money to what she made
· Running = “who can you sue?” when original owners are out of the picture

· Running issues deal with liability

Property as a Bundle of Rights

2 areas that come into play are:

1. Liberty to Use and   2. Immunity from Damage 

· 1. Owner has liberty to use as they see fit as long as doesn’t violate others’ rights 

· 2. Property owners have right not to have their property damaged from others

Limits on the Use of Land CB 543
· Limits may be “voluntary” or “imposed

· “Voluntary” land use planning tools: profits a prendre, easements, covenants

· “Imposed” land use limits: common law, torts, planning controls, govt regulation

· Our focus: Voluntary Limits (“private” land use planning: bc bw 2 parties)

· Called “Non-Possessory”: b/c out of realm of poss’n, though still functional similarities

· When 2 private parties, K law important, where K law, equity is NOT far behind
· Private land use planning seen as a good thing b/c 2 private parties getting their needs met etc, but there are DISadvantages (racial covenants and implicates public/private aspect re: racial issues)

Profit a Prendre CB 544
· Defn: right to enter onto the land of another to extract some part of the natural produce/resources (take something away from land; prendre is remove)
· eg. crops, timber, fish, game, minerals, gas, oil
· Isssues: Diff btw profit a prendre: and licenses? And aboriginal resource rights?

· License: similar in that you have a right to enter the premises (the land) for a particular purpose CB 545
· BUT Different for 2 reasons:
· 1) PAP, MUST remove something from the land; whereas a license is open-ended/custom-based, can be temporary
· 2) PAP NOT revocable (actually BINDS the successors in title), but a license can be revocable at any time upon reasonable notice
· Aboriginal Resource Rights: why don’t we apply PAP to the aboriginal scenario?
· R. v. Sparrow: consistent w/ sui generis approach (Delgamuukw)
· Facts: Salmon fishing is an exercise of an ancient practice with great ritual significance but at same time does NOT warrant its own special protection; its halfway btw aboriginal custom and common law (Sui Generis = way to dovetail both extremes Delgamuukw) 

· if PAP was applied to aboriginal scenario, would be irrevocable so would be a good thing arguably (irrevocable by PARTIES themselves, NOT the law)
· But we have never seen common law applied to aboriginal concepts

Easements CB 548
· Defn: “a right annexed to one parcel of land”… 

a) To use other land of different ownership in a particular manner, not involving taking of natural produce or soil of land (Positive Easement) OR (use right of someone else’s land)

b) To prevent the owner of the other land from using his land in a particular manner (Negative Easement) Classic Example: right of way over land: Wood Case:

· two lands together, cannot avoid touching that land w/out walking through

· lots of other examples

Positive Easements: 

· Right to have drainage and sewer pipes under land

· Right to tunnel under land

· Right to construct and maintain a transmission system 

· Right to elect signs and billboards 

· Right to make or NOT to make noise
Negative Easements: (check!)

· Right to have roof overhanging an adjacent property

· Right to hang clothes over the neighbour’s land

· Right to use a kitchen or washroom of adjoining premises

· Right to a church pew or a burial plot

· Right to drain surface water over another’s land

Gypsum Carrier Inc. v. The Queen (1968 FCTD): CB 548

· Facts: a ocean going freighter collided into a federally owned bridge; Gypsum Carrier was liable for damages and did NOT want to pay for damages so said we have an easement, had right to pass cars over the bridge so shouldn’t have to pay 

· Court said: NO easement b/c NO Intention to create an easement by the parties

· Court read agreement as a whole and said at best it is some kind of license

4 Requirements for an Easement CB 549
1) There must be a dominant tenement (enjoying benefit of easement) and serviant tenement (burdened by easement)

2) Easement must accommodate dominant tenement

3) Dominant and servient tenements can NOT be owned or occupied by the same person; has to be different parties in easements

4) Easement must be capable of forming the subject matter of a grant (not assigned) 

1) Dominant and Servient Tenement

· Means: Easement must be linked with 2 parcels of land: one over which the easement is exercised (servient), one in favour of which the easement is created (dominant)
· Issues: Why require a dominant tenement?

· 1. NO easement in gross: Ackroyd v. Smith: 1880 CB 550

· Facts: P’s predecessor in title had entered into an agreement to permit the D’s predecessor in title to use a road to cross the P’s land; there was then a dispute about whether this arrangement constituted merely a license btw the two original parties or whether it was an easement and thus binding on the P (whose land would have been the servient tenement)

· Right of way is a license, not an Easement in Gross: b/c the words of the grant were too broad and might have conferred rights on those other than the owner of the dominant tenement

· You just have 1 land that is servient and then 3rd parties who don’t actually own anything just benefiting from this land, eg. a parked long haul truck on route, right to land helicopters

· only a license bc NOT binding in successors in title

· In US: tenements in gross are FINE, but NOT so here; are recognized in public utilities CB 551

Arguments FOR the easement in gross: 

· you are enabling widely desired social uses; good for society, eg. utilities, helicopter

An Argument AGAINST the Easement in Gross: 

· no private owner wants to BURDEN their land in gross b/c they have to think in terms of their right to use their own land, it is a LIMIT on their freedom to use the land and alienate the land and reduces the value of the land (but perhaps could increase the value of the land? Check!)

· Key here is that you must have TWO pieces of land for an easement, cannot have just one; must have one servient and one dominant 

· SN: the lands have to be adjoiningt

2) “Accommodation of the Dominant Tenement”

· Easement must benefit dominant tenement itself, NOT necessarily the owner personally; must improve the benefit of the land, make it a better and more convenient property

· Re Ellenborough Park: 1956 Eng CA, CB 554

· Example of what it means to accommodate

· Facts: garden of 2 pieces of adjoining land in question

· Issue: Was there an easement to use this garden?

· Holding: YES, there was an easement bc enhancing the value of, adding benefits to the land (not about adding benefits for the owner)

· Talks about geographic proximity issue that you have to have neighbouring parcels of land enjoying the garden 

· 1. Character of connection to dominant tenement: does easement enhance the “use of a house as a house”? (needs to enhance normal use of the house)

· 2. Geographic proximity to dominant tenement: are they “neighbouring parcels? (needs to be physically close by)

· She told us separately we do not need to know this case
3) Different Owner/Occupier CB 557
· Dominant and servient tenements may NOT be owned or occupied by same person
· May arise where two parcels of land have been owned by different persons (with an easement in place) and the owner of the dominant tenement subsequently acquires by sale the servient tenement; what if owner sells ST to a 3rd party?
4) Must be Subject Matter of a Grant CB 558
· Easement must be cable of forming the subject matter of a grant

· Right claimed must:

1) Not confer a right of possession (easements are non-possessory): the rights claimed can’t amount to a claim to joint occupation of the park or would have substantially deprived the owners of proprietorship or legal possession
2) Not be too vague AND

3) Be of utility and benefit: rights claimed can’t be ones of mere recreation and amusement
· But this is confusing and unhelpful 

How to Create an Easement

· “Grant or Reservation”: (express or implied)

· Grant: vendor sells parcel to purchaser, granting P a right of way over land retained by vendor

· Reservation: vendor sells parcel to purchaser, reserving right of way over Purchaser’s land; easement would be created after land is sold

Negative Easements CB 580
· Prevent the owner from using the land in particular manner

· Generally English law only allowed owners to create 4 negative easements:

· Right to air, light, support, and water in an artificial stream (any others via covenants)

· Courts traditionally reluctant to recognize negative easements: eg. Phipps v. Pears

Phipps v. Pears 1965 CA CB 580 (Denning)

· Facts: 2 adjoining homes, 14/16; Ultimately (where we get into problems) when the original owners drop out, that’s where the successors have to deal with who owns what and what rights ppl have of use; 14 owned by Hospital and had to be demolished b/c it was not fit for habitation

· When 14 was down, 16 was exposed to weather elements; before 14 sheltered it

· Issue: whether #16 (the now exposed home) had a right of support and/or protection from the weather; did 14 have an obligation to 16 to support it?

· Holding: Denning says: NO, easement does NOT include a right to protection from weather 

· Denning says if you want to do this, you have to enter into a covenant but NO easement here 

· Reasoning: CB 581: land owner has a natural right to lateral/vertical support BUT Denning says this does NOT extend to buildings, if house that depends on another for support, it would create a negative easement (support issue)

· Right to Protection from Weather: completely negative in nature, eg. right to good view; CANNOT imply an easement here, must covenant if you want that 

· Covenant: binding in equity on a purchaser w/ notice; could sort out affairs as you see fit

· when easements are created along the way they are covenants; You can create an easement at another time other then the sale of land, they can be implied over time but not according to Lord Denning, You have to uphold a negative easement if it is in the agreement of purchase and sale, but you cannot contract out of an easement. 

· Is this fair? Why the policy against Negative Easements? b/c: CB 583
1) It hampers legitimate development

2) unduly restricts the owners use and enjoyment of the land (It is PRO-owner)

· Policy: pro-development and restriction on servient owners enjoyment and use

· What effects are present with Positive Easements? If so, why should there be a diff concern bw negative and positive easements?

· It allows for more flexible use of land

· Negative easements are involuntary

· Denning is pushing us to go for the Covenant as a way out, b/c its consensual

· SN: US embraced negative easements just like easements in gross
· Denning: the covenant would have been enforceable in K btw the parties; or in equity on subsequent purchasers with notice; privately negotiated promises about land “operating outside the realm of K, may effectively impose controls over the use of land which bind all parties into whose hands the land may come at any future time” from (Gray & Symes) CB 585-6
Advantages of the Easement over the Covenant:

· Privity: easements are enforceable regardless of privity issues b/c they are attached to the land (ie. if original owner dies off, doesn’t matter): not so with Covenants, gets tricky

· Today usually only covenants created, but ppl usually want easements; more difficult to have bc they STAY with the land, they restrict/impair the policy so the court prefers covenants (contracts)

Fontainebleau Hotel Corp. v. Forty-Five Twenty Five Inc CB 584
· Facts: 2 rival hotels, one wanted to have an injunction against another hotel b/c building 14 story hotel would block the sun at 2pm in the winter, block bathing area, cabana, swimming pool; got an injunction, but it was reversed b/c there was no prescriptive right to light or air
· Prescriptive rights to LIGHT in downtown Toronto=BIG PROB, can’t restrict things going up

· Solar Easements in Canada: CB 585

· Commentator Movement for Reform:
· We need more of a liberal way of how we view these things

· Y, we can go for covenants as surest way to enforce this, but thinking about LONG terms needs, maybe the solar easement is the way to go for energy purposes

· Seems like there is a big push for covenants

SN: An easement is not linked to the property, it is a right to use that property. The ST is the property being used, and the DT is the property that is benefiting

Covenants CB 589
Defn: A contractual Promise

· Unlike easements or profits, covenants can only be created by express agreements

· Generally only enforceable where there is POK btw the maker of the promise (covenantor) and the person who benefits from it (covenantee)

· Parties to covenant:

· Covenantor (promisor): bears burden of the covenant

· Covenantee (promissee): enjoys benefit of the covenant 

· Types of Covenant:

· 1. Positive: requires covenantor to DO something

· 2. Restrictive (negative): requires the covenantor to REFRAIN from doing something

· Positive Examples: 
· 2 parties agreeing there will be a common boundary fence or driveway 

· To keep certain drains clear 

· 2 parties agreeing to maintain security services

· Restrictive Examples: not to use land for a particular purpose 

· Not to alter or demolish existing structures (Phipps Case)

· Not to sell to person of a particular class (ie race – controversial)

· Distinguish bw the 2 by looking at the PURPOSE of the covenant

Covenants (Enforcement)

· Freehold covenants are generally unenforceable in the absence of privity

· Eg. between anyone other than original vendor and purchaser

· 2 distinct issues:

· 1. Does burden “Run with the land”?

· 2. Does benefit “Run with the land”?

· How does it bind subsequent assignees?

· Phipps Case: thru the eyes of covenants, who has the burden and the benefit? 14 – burden; 16 – benefit (CB 590)
· Freehold covenants are sometimes created by contractual agreements btw two adjoining landowners to achieve particular objectives: more often created when a vendor (or developer) transfers one or more lots to purchasers and as part of a transaction, creates a burden on a purchaser’s land in favour of the land retained by the vendor; if the purchaser subsequently breaches the agreement, the vendor may sue for damages for the breach and, in some cases, obtain an injunction in equity preventing a breach from occurring or continuing to occur (from CB 592)
· Question: what happens when the land is sold? This is why privity comes up here although it wouldn’t come up with easements

Burdens and Benefits Diagram
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Running of the Benefits/Burdens CB 593
· Main Issue: Who can be sued?

· The Benefit of the Covenant

· In law, benefit of covenant will pass to covenantee’s assignee where:

1. Where covenantee has a legal interest in the land that is benefited by the covenant

2. Covenantee’s assignee must have the same legal estate as the covenantee

3. Covenant must touch and concern the covenantee’s land: meaning “it must be shown that the covenant was entered into for the benefit of the land owned by the covenantee and not merely for his personal benefit”
Egs: Smith CA 1949, Pakenham’s Case 1368 CB 593

· These cases illustrate that the covenantor need NOT own the land
· Smith and Snipes Hall Farm Ltd. v. River Douglas Catchment Board: the board (covenantor) promises the covenantee to keep the banks of the river in good repair, then the covenantee assigns the interest in property to the assignee

· Then the assignee sues the covenantor to undertake the repairs
· The assignee was allowed to because it “touched and concerned the land”
· In Legal, no distinction btw positive and negative covenants re: benefits

· The running of the benefit of the Covenant at law may occur even if the covenant does not concern the covenantor’s land as per Pakenham’s
· Pakenhams Case: covenantor (friar in church) promises prior to say weekly masses in the CE’s chapel

· Years later the covenantees grandson, as assignee of the covenant, sues successfully to enforce the covenant 
· So, as in Smith, the covenantor did NOT have to own the land to make it enforceable

Burden of Covenant CANNOT pass at law CB 594
· Can the covenantor’s assignee be sued?

· MUST determine if a benefit or a burden to determine if the interest passed and who can be sued

· At law, burdens CANNOT run with the land, whether of a positive or restrictive covenant = Parkinson v. Reid (1966 SCC CB 594) (in EQUITY, could pass though)
· Facts: owners of 2 adjoining lots (including D’s predecessor in title who covenanted for himself) entered into an agreement to construct/maintain a staircase and permit P’s predecessor in title access to it; staircase gets destroyed, former owners assigned their interests to the current D & P; P brings action requiring D to replace staircase, but NO POK btw Covenator and covenantee

· SCC says NO: bc :

· They had both assigned their interests, no longer owners

· THUS, covenantor’s assignee and the covenantee’s assignee are suing each other 

· And between this relationship, there is NO privity 

· Assignments agreement that they assigned their interests, complete change of control, in writing

· obligation to repair = a NEGATIVE BURDEN; when you look at position of two and you see that it is a burden, there is NO privity and thus it does NOT pass

· If it was benefit however, regardless of privity, it would pass

· Thus it matters if it’s a burden or a benefit, b/c a burden passed constrains alienability of land 

Rationale: Keppell v. Bailey CB 594

· Facts: the occupiers of an ironworks covenanted for themselves and their assigns to transport all limestone along a specific railroad, and then the original covenantors assigned their interest to the D
· Held: when the P’s sought to enforce the covenant, it was held that the burden of a covenant did not run with the land at law

· Why? covenantee CANNOT enforce against covenantor’s assignee due to concern about alienability; title would become too encumbered, difficult to ascertain existence of covenants for persons subsequently dealing with the land, constrains alienability of land
· Therefore, burdens don’t pass!

· In Equity, they can pass but don’t worry about it right now

Smith Case: CB 593

· Applied to the chart

· Facts: The covenantor (the board) covenanted a benefit to keep the banks of the river cut and in good repair; didn’t do it

· Outcome: the covenantee was able to enforce this because it was a benefit to keep the banks; b/c it was a benefit doesn’t matter if privity, still passes

· Tricky area: b/c will always be a burden and a benefit
· ONLY if it’s a burden, and NO privity = NO pass (check!)

· Benefit, privity = passes

· Benefit, no privity = passes

· The chart is the LAW right now – not looking at equity right now

· Policy implications: pro-development and restriction on servient owner's enjoyment and use:

· if you are going to K, you better have contracted for it yourself; should not have a burden imposed on you and should have been privity to that burden

· Why Easement is preferable because the easement will always exist

· eg. in covenant have to worry about protecting successors in title; staircase may not always be useable if the burden is transferred under a C, but under equity it will be transferred

· In some ways, easement not flexible though: you cannot let them be unduly encumbered by something the original parties agreed to; don’t want to hinder the legitimate development or enjoyment of the land;

· In equity, though, a burden would be binding on a subsequent purchaser if it had notice (in law, doesn’t pass) 

Side notes: (check! whole SN section)

How do you create an easement?

· She says it has to be written and by the conduct of the parties. (But this is really a C isnt it?). She also said that there really aren't any more easements created. There is a big gap about whether they are implied or not. Denning says they cannot be implied, but maybe he was talking about easements that are not already recognized in law. DA says that they can be implied by use at the same time she says that they have to written (which makes them a C doesn’t it???)  - she confused everyone and didn’t really know what was going on - she will clarify at the next class. 

· Easements are created (other then written and used) when multiple people use it. See the Woods case. The way that it works is that when multiple people use the land then it bcm an easement bc it cannot be AP bc AP would require them to use it to the exclusion of all others. But with E multiples are using it then over time it will become an easement. 

· An easement can result in the easement in gross when its just the right on use on one land bc outside people (more then one) are using the land and there is no other land that is benefiting (no DT). But in Canada, we do not have easement in gross so it would simply be an easement (?) or would it not be recognized??? [get clarification on this. If you have a strip of land in the middle of land that is being used by people to park their helicopters  - is that an easement? Bc it would be an easement in gross but we don’t recognize it like the US does. So what is it then?]  

· The easement is a right of use something/some land. It is not connected to the land that is why it's non-Possessory. That is why it can get confusing with a lease (but the lease can be terminated an easement cannot).

· The DT is the land that is being benefitting from the easement, while the ST is the what is being used. Ie land can benefit from a garden (even though really it’s the owner of that land that benefits from the increased value, we don’t think about it in terms of person - we have to think about it in terms of the land.

· In this example the DT is benefiting from having the easement and the ST is the land that is being used

Review

· Covenants, privity an issue in common law

· Focus on who the parties are, who are we going to sue
· (comes up after the people die)

· Benefits: generally run with the land
· CE and the CEA
· Burdens: do not run with the land
· Look at the CR and the CRA (person who makes the promise)

· In equity, burdens focused on
· Easements: need two pieces of land and both have to have interest
· they are proprietary tools, about the proprietary interests

· Easement in Gross: only one piece of land and a person that has an interest in using the land (doesn’t really fit in with our model)
· Reform: decide if want to follow the US model of Easement in Gross

· Covenants: promises and contracts

· NOT ON EXAM: Leasehold Covenants, Privity of Estate, and how to create easements (written/implied)

· With Easements: focus on the characteristics of easements
Outline

1. Equity's role on burdens (to redeem rigidity of common law) main focus (the CR A has the burden asking if they are liable)
2. Equity's role on benefits (brief)

3. Restrictive Covenants

4. General points on Covenants

5. Covenant Reform
 
Equity's role Regarding Burden
· getting around the injustices of CL, eg. the burden doesn’t run and you cannot sue
· CB598: OLRC’s Report on Covenants suggestions:

· 1. enter into new C (covenant) each time so that there is always privity, would always be able to sue for breaches directly
· 2. Legislation, eg. Condominium Act where there are specific rules: 
· you want the burden to transfer b/c you need to have the $ for maintenance/need people to share the obligation and burdens; However, it affects the price of the property if you are selling it with a burden 
· 3. Halsall v. Brizell Rule: take burdens with the benefits: if there’s a benefit under a deed and a CR A continues to claim that benefit, the burden would pass
· Halsall is the subdivision case: under the deed, there was a burden to maintain the property in good order and maintain the fees; doesn’t always work though! 
· Problems: very restrictive and not always successfully applied egs. Tito v. Waddell, Re Metropolitan Toronto (CB 599-601)

· The Solution is Equity!
 

Burden of C will run in Equity where:

· 1. C has to be negative or restrictive: refrains the person from doing something
· 2. CR A takes with notice of the C
· 3. CE holds land that is affected by the C (like dominant tenement requirement)
· 4. C touches and concerns CE land (like 'accommodate' requirement in Easement)
· 5. C was originally given w/ intent to bind successor, not just the CR
· Question: Isn't Equity supposed to be flexible? mentioned in the reform
· When you have a C, look at who the parties are b/c this is where you will see how the burdens lie in the relationship vis a vis each other
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 Tulk v. Moxhay: CB 604-5 (analysis up to 613)
· Parties:  Elms (CR); Tulk (CE); Moxhay (CR A) 
· Facts: Tulk had Leicester Square, statue in the middle of the park; Passed it to Elm, saying that they would maintain it and not block the statute; Elms conveys/transfers/assigns to Moxhay, and M took it with notice of the C even though it wasn’t in his deed; M wanted to change the garden and take away the statue and put up a building; Suggested that it was in a different form/ruined, so there was no point in maintaining it; Tulk wants to enforce against M

· What is the C?

· Maintain garden and use land only for purpose of garden
· T (CE) is deriving the benefit; E (CR) has the burden; E conveys to M with notice but M wants to disregard it; T not happy b/c still has an interest in some way so wanted burden upheld: had tenants that had access to the garden and its in his interest to make sure that it’s enforced
· Issue: can T enforce C against M? Does the burden run with the land?

· See diagram - supplementary materials
· Holding: rule on CB605
· Can enforce it b/c would be inequitable to allow M to use land inconsistent w/ the promise made by E CR and with notice of the M CRA

· Key things: use and notice
· Why inequitable?  Policy considerations:

· 1. Purchase price would be affected by C: unjustly enriched b/c the burden/breached C would have lowered the price

· 2. Effect/power in equity (what is conveyed): gives T (CE) not just a contractual right, but an equitable proprietary right in land; T has right to have it maintained

· Thus, this case extended the enforceability of the burden of C’s in equity, beyond POK and POEstate

· Notice: the Purchaser (assignee of the CR) has to do some DD and find out what the obligations are in order for the burden of the C to run in equity
· Doesn’t explicitly mention it but looked at the parties’ expectations of what would happen with respect to the C
· To remove the C: it has to be expressed, intended, consideration to get out of C 

 

Subsequent Evolution in Tulk Rule:

C must be restrictive/negative (CB 607)
· See Amberwood (CB601) positive C: burden did not run
· Was Tulk's C negative in substance though?

· Scholars say: hybrid: positive (maintenance of the land) and negative (refraining from erecting building on the land)
· court interpreted T as negative C
· Depends on how the C interpreted: If want it to run will interpret it as negative

· does this distinction make sense?

· defeats the expectation of the parties
· is not supported by good rationale
· shouldn’t have an impact on alienability, which it would if land rendered less valuable b/c of a burden passing

· difficult for subsequent purchasers to obtain clear notice of C’s

· However, you can clarify through registration systems though

· Main point: If you want equity, it has to be negative 

 

CR A must take with notice CB 607
· Usual equitable rule: C unenforceable if the assignee of the CR is a bona fide purchaser for value without notice

· Eg. Squatters: aren't bona fide, so C is enforceable against squatters and they (squatters) cannot use equity to enforce C b/c there is no consideration
· could argue they have rights, eg. maintained land, made use of it, etc.
· If you think they should have rights, Tulk is not a good one

· If the squatters breach the C, they are liable

 

CE must retain land which was benefited by the C CB 608-610
· Becomes a problem: if CE homeowner's association or municipality eg. Re British United Autos v. Volvo; One Twenty-Five Varsity Road
· They cannot enforce a restrictive C b/c they don’t actually own the land capable of benefiting from the C

· Principle: Burden of a negative C is not enforceable against an assignee of the covenantor’s land unless the covenantee retains land benefited by the C

· How do you overcome this?

· Precise legislative amendments permitting the burden of C’s to run on behalf of a municipal authority in the absence of land retained by the municipality, eg. burdens can still run even if don’t actually own the land 
· After Tulk, the courts started scaling back and making it less possible to sue and have burdens run with the land 

 

C must touch and concern the land and not be merely a personal C CB 611
· Vague, ambiguous; like 'accommodation'
· Must benefit CE land (eg. C to keep river banks in good repair 'touches and concerns' the land)

· Smith v. Snipes Hall Farm; Molson Breweries 
· Molson: C where the future purchaser couldn’t build a brewery; didn’t touch and concern the land b/c of its geographical proximity, 200 miles away
· Is this a fair criteria to have?
· property trying to regulate what the Competition Act should be regulating 
· difference btw C on the land and C that affects them in a personal capacity
· (lost at this point) (check!) maybe missing notes? How does touch and concern relate to benefit? Re: cases, etc.
· Equity has scaled back since Tulk
Intention on the part of the CR to bind successors and not just the CR personally (check!) CB 611: no notes on this but it’s in the CB
 

Benefit of C passes at law where: (recap)
· CE owned the land benefited by the C
· CE and her A have the same legal estate
· C touches and concerns the CE land
· No distinction btw positive/restrictive C; the CR need not own the land
· More flexible
· But sometimes, the CEA may not be able to rely on the CL to sue
· equity kicks in.

· Burden - CRA

· Benefits - CEA

 

1. Equity's role re Benefit CB 611-613
Benefit will pass/run in equity where:

1. C touches and concerns the land

2. A is “entitled to the benefit” if C is:
a. Annexed to the land either expressly or by implication (ie. a deed that says that C is for the benefit of an identifiable parcel of land or the owners of the land), OR

b. Expressly assigned in addition to the conveyance of the land; OR

c. Between owners whose parcels of land comprise a building development scheme (developer imposed mutual C on the purchasers of all the lots, for benefit of development as a whole)

· Question: Is equity helpful, b/c it also has restrictions? is it doing any justice to what didn’t work in the CL?

· Need for Reform/to clear the rules: b/c Equity hasn’t evolved much since CL; very similar; equity is supposed to redeem the injustices of the CL though
  

1. Restrictive Covenants CB 625
· Conflict btw private contractual rights of landowners and public policy goals of non-discrimination: limit as to what you can C for
· Speaks to invalidity of K re: estates; characterization impt: if Determinable FS, whole thing fails; if it’s a restrictive C, then only that part is removed from the K

Re Drummond Wren (1945) Ont HC (CB 626-633)

· very important case re: public policy b/c no previous case on this

· Facts: Owner (Drummond Wren) brings declaration to remove a restrictive covenant prohibiting sale to Jews or people of objectionable nationality; Brought forward under Rule 60 Conveyance of Law and Property Act; court has discretion

· Arguments: the C is void based on public policy grounds; invalid as a restraint on alienation; void for uncertainty; contravenes the Racial Discrimination Act
· Holding: CB 628, 631; Court agreed with all the arguments made
· Offensive to public policy

· It is injurious to the public good

· excellent example of taking judicial notice of the history of Anti-Semitism using extrinsic evidence (eg. history, social science, non pure evidence but becomes evidence when they take judicial notice)
· Restraint on alienation: land should be freely inalienable; clause impairs this
· Uncertain: too vague to be applied in court; have to have clarity
· Term 'Jews' too vague, (‘Jewish parentage' 'of Jewish faith' in Clayton v. Ramsden seen as too vague)
· CB 628 Master of Titles didn’t knowingly allow the registration of this C; MT denied registering these types of C and no one complained; part of our daily exercise to eradicate these things and the MT had good judgement to not allow these things
· Outcome: The land carries and the restriction would fai

 
Noble and Wolf v. Alley (1951 SCC) CB 633-637
· Facts: piece of land in cottage country (Beach of Pines); V and P enter into an PSA over the piece of property; When the P checked the title, they find that there is a restrictive C in place that was put by the developer at the start of the development that would bind all subsequent purchasers; it was registered in the deed of the land; it prohibited the sale to any other race other than Caucasian

· P writes a letter saying that they were of Jewish race or blood and they wanted the release; V agrees with the P and sues Alley (check!) to tell the P that the C would not be enforced; they want a declaration to make it easier when they want to get rid of it; V and the P go to court for a declaration to remove the restrictive C

· In Drummond, it was only one party, here there is opposition; when the cottage members realize that they are trying to get rid of the C, they oppose; NW lose at trial and appeal and the restriction is still in effect during this time

· Issue @ SCC: is the restrictive C valid?
· Holding: VOID: why?

· Doesn’t touch and concern land to bind successors in title of the CR
· Uncertain
· An outright restraint of alienation
· No discussion of policy: goes to property doctrine (technical considerations) to get rid of the C and get a just outcome even though the actual application could look at the same law as before (Drummond) to consider those things
· Conveyancing Law of Property Act not used: no C on land can be discriminatory
· Lower courts: distinguished btw the use of the property: the cottage dwellers argued a difference btw a residential/recreational facility: this was recreational

· Private property v. Public policy dichotomy: can you characterize something as you want, or are there more policy considerations? Is there even a distinction?

· The law changed btw the COA and the SCC decision (CB640)
· However, the Conveyancing Law of Property Act wasn’t considered

· CB640: this doesn’t go far enough: takes care of restrictive C but not such things as discriminatory wills, b/c looks at technical aspects and disregards public policy

· There is a simple Rule that if a restrictive C is against public policy = void and removed; but this was not used here; rather on technical grounds
 

 4. General Points

· Remedies for Breach of C: CB 642
· When in a breach of C, there is usually an injunction to restrain the breach
· In some cases damages: Wrotham Park (1974 CB 642):

· C was that the developer would get pre-approval from P before construction, but they didn’t

· an injunction would require to bring the buildings down; homes already occupied and there was a shortage of housing; so judicial discretion used to avoid unfairness, damages awarded 

· Amend or Removal of a C:
· Can do this as long as there is agreement btw the parties 

· Have to ensure that it is altered in the registration (the deed should reflect the changes to avoid problems)

· Other Types of Restrictive C:
· For example, competition/business (Molson Breweries, McDonalds (1994 CB643): McD got a permanent injunction against would-be restaurant to operate in small mall McD leased from; Mall breached C
· can restrict business, but competition takes care of some of this stuff too

 

 Covenant Reform CB 643-647
· Does the law work?  Wide consensus that it does not

· OLRC recommended rule that burdens and benefits should run in transfers of land
· V. ALI’s US Restatement project: re: one law of “servitudes” (now 3rd edn, started in 1944): put everything in guise of servitudes; still waiting on outcome

· more public regulation eg. Ontario Planning & Development Act, etc.
· One act at a time = sui generis solutions; rather then reforming property law as a whole
· Consider efficacy of private schemes v. public schemes:

· Environment: distinction btw private (tools of planning, conservation easements, covenants)/public initiatives; need cooperation btw the two
1. HISTORY CB 684-690
· Legislative schemes re: practice of how things constituted in marital relations: 

· Coverture: all property owned by a woman b/c property of the H upon marriage, as did anything she acquired after

· Dower: a wife could obtain a life interest in one third of lands owned by husband at his death. She also had an inchoate (indeterminate/unclear) right so if husband wanted to transfer interest he needed to have his wife “bar her dower” (but see role of equity below)

· Barring: only attached to legal interests, so if H would convey equitable interest would not have to worry about wife

· Curtesy: H acquired an interest in all of the land held by his W, if she had freehold interests and if she had heirs. H would hold a life interest in all of the wife’s land as “tenant by curtesy”

· How things worked largely before the 1850s between H & W
· Didn’t really affect W who didn’t get married

· 19th century reforms, but reasons dubious:

· 1. W given some control over property so that if they were abandoned by Hs, did not have to get assistance from state

· 2. if H went bankrupt during recession, allow family to preserve property if W had title (again, no need for government assistance)

· fathers would get around this through trust law: father = trustee holding property for his daughter in equity; daughters = beneficiary; would protect the property for daughters

· trusts only applicable for the well-to-do families though, so those with little were more disadvantaged through marriage

2. DIVORCE REFORM: MURDOCH & FLA CB 690

· Divorce reform consolidated federally in 1968: federal divorce law
· Divorce rates fairly low before 1968; steady escalation since then
· In the cases, M tend to be the title holders though, b/c of social practices/biases, etc.: feminization of poverty
· Social context: plays a role in equity, courts can take judicial notice
Murdoch case CB 690: (1975) CB 690-692

· Facts: Irene M. married for 25 yrs; split; filed claims for financial support, ½ interest in the property, fairly wealthy, property was in H’s name; law at the time said, doesn’t matter b/c it is in H’s name, so he keeps it
· Trial/COA: claim dismissed; SCC: resulting trust argued
· Issue: was the woman entitled to a resulting trust?
· Holding: no resulting trust b/c: 1. need common intention to purchase the property, where the title holder was the trustee and each would own a half interest, not found here, 2. need some financial contribution; both not found here!
· Controversial case: re: question of activities conferred? Only did work that any ranch wife would do for the 25 yrs; catalyzed debate among public opinion and law reforms
· Strong dissent by Laskin: sees a constructive trust way before court accepts it, because she made a significant contribution beyond ordinary housekeeping duties and that the wife was entitled to this trust
· Majority actually spurned on change in law: here, rather than the dissent, b/c the majority was so extreme
· Result FLA: 1978-1980 reform re: family property: 
· 1978: Rathwell: appropriate to apply a constructive trust in the context of marriage
Reform: Family Law Act (FLA) CB 692-694

· S. 4: adds up value of all property owned by both H & W at date of separation
· NFP: net family property; $ from date of marriage - date of separation; divided equally

· Important question: what is property? Does it include professional degrees?
3. PROPERTY: PROFESSIONAL DEGREES?
Corless v. Corless (1987) Ont UFC (CB 693-694)

· Facts: meet while at school; H finishing law degree, she supported him through law school and then followed him around as he was called to the bar/started law; they split
· She wants: half the interest in a law degree
· Holding: Yes, degree is property, but has NO VALUE; However, value of the H’s law partnership was included as property
Keast case (CB 694)

· Medical degree = not property
· Court awarded W extra compensatory support
Linton (CB 694)
· PhD = not property

· Court awarded substantial and ongoing financial support

Main case: Caratun: CB 694-699

· Trial: was property and constructive trust imposed on actual dental license
· On appeal: repealed; said not property (therefore, can’t impose constructive trust) b/c:
· 1. not transferable (cannot be alienated and this ability is key in property)
· 2. required personal efforts on the part of the title holder

· 3. right to work in general: floodgate argument, if professional degree property, then also any other type of work requiring qualifications, eg. electrician, plumber would be included
· 4. difficult to value the degree CB 697-698
· Even though no property found, COA awarded W lump sum of 30K for spousal support; same amount as what trial gives her re: constructive trust
· Why didn’t they just make it property then?

· CB 698: BC cases mentioned: practice (eg. medical/dental/law/business, etc.) deemed property, but not the actual license (degree)
· HOWEVER, she couldn’t claim part of practice b/c he left her one day after he got his dental degree and calculation is from date of marriage to date of separation
Discussion cases: 
Woodworth Michigan COA CB 699:

· Husband’s law degree was a “family asset” to which wife contributed

· W had an expectation of economic benefit 

Other states say not property, but use different approach:

· 1. Reimburse costs by looking at how much $ the W actually put in

· 2. Say that W should share in enhanced earning capacity that M has (similar as with spousal support payments where it changes with income)

· 3. equivalent opportunity (Morgan @ trial): b/c W supported H through law school after they split, he should support her through medical school; but overturned at COA

Critique: Knetsch: “Some Economic Implications of Matrimonial Property Rules” CB 700-703
· Economic perspective: usually decisions are made in a marriage as a family unit, so both H & W factor in the family and they do not really rationalize for their individual choices

· Therefore, economically, specialization occurs: division of labour according to what is best for the family; certain roles more specialized for H/W

· W tend to specialize in more household activities; H tend to be the breadwinner; b/c of economic reasons + biases in gendered family unit

· When marriage breakdown, there is a DISADVANTAGE to this specialization

· W tend to make sacrifice that makes sense in family unit: but not in breakdown

· Author says: M can be specialized into doing household activities just as well, choice about which partner makes that specialization is a bias; not an economic issue so much

· W’s barriers: earn less than men, undervalued in workplace, face harassment issues, gravitate to lower paying jobs

· Entire context: which party should bear the costs of divorce?

M. McCallum: Critique of Caratun: Analogies to Business Law: CB 703/704:

· upon dissolution of partnership, the split is proportional to the partner’s share

· Defrauding: defrauded party can put a lien against the partnership from where they have been defrauded; Can the same apply here in the marriage context?

· Dissolution of partnerships: good will (intangible) is valued, but they are still able to quantify that

Clarke (1990) SCC CB 705: 
· Pensions = property; SO, why degree not property (Caratun)? Could’ve gone either way

Clegg (2000) CB 706:

· Facts: sold business (direct marketing of CC applications to university students) before they split and entered into a non-compete dealing with business that H was involved in; are payments from non-compete property?

· Holding: Payments were property; non-transferability not an issue

· Potential ground for fertile litigation: why degree not property (Caratun)? 

Policy re: Family Law:

· divorce rates rising + W more likely to be in poverty after divorce, should we solve this in court OR through legislation OR private settling?

· Public v. private issues debate comes up here

· SN: Can’t contract as to who would have custody of the children
4. EQUITY AND FAMILY PROPERTY CB 707

· FLA does not apply to CL couples: no statutory property laws; so equity kicks in
· Same-sex couples are currently in the FLA though, b/c considered spouses
· Bias towards marriage in tax law also
Pettkus v. Becker (1980) SCC CB 707-713

· Facts: CL together for 19 years; worked together towards accumulating property for this beehive; used Ms. Becker’s earnings towards the business expenses, but Mr. Pettkus would bank his $; the property that is bought put in Mr. Pettkus’ name though

· Trial: she gets 400 beehives, but no bees + $1500: therefore, some grant in the property

· Appeal: Wilson J.: gets constructive trust, so ½ an interest in the property

· Key issue: does she have a proprietary stake in the property? Constructive trust?

· SCC: YES: constructive trust appropriate in marriage context (Rathwell) now applied to co-habitee’s context

· Difference btw RT and CT:  RT: need common intention + financial contribution

· CB 709: No resulting trust, but constructive trust, b/c no common intention that the property was to be jointly owned by the parties

· Always hard to find common intention especially btw H & W when litigating (they’ll just say “I never intended you to have that”)

· Constructive trust though: unjust enrichment 3-part-test (Rathwell)

· 1. enrichment (benefit conferred)

· 2. corresponding deprivation (at P’s expense)

· 3. no juristic reason for the enrichment (would be unjust to allow enrichment/retention of benefit)
· court finds no difficulty in meeting this test: reasons CB 710-711

· 1. H got her $, went to the farm for services, etc.

· 2. was at her expense/to her deprivation (when together was OK, not when apart)

· 3. would be unjust to allow H to keep benefit and be enriched b/c of all her hard work over the 19 years and her not accumulating anything in her own right/name

Other issues in Pettkus (CB 711-3): 1. co-habitees, 2. causal connection, 3. proportional shares

· 1. Co-habitees: Arguments raised by M: if FLA intended to include co-habitees, then property should be divided

· BUT b/c NO express intent of parliament to split it, it should not be divided

· However, court does not agree with this argument b/c you need to restore justice where there was a longstanding relationship

· How long is a longstanding relationship? 19 years, Y; couple of yrs, unlikely

· 2. Causal Connection: M argues no CC btw the contribution and the actual property

· No issue of remoteness here though
· 3. Proportional shares: court splits property equally here (does same job law would have done through equity), but leaves open whether this should always be the case?

· Should it be split evenly or depending on proportion put in?

· Based on contribution CB 712: “where contributions unequal, shares unequal”:

· Fertile ground for litigation: need legislation to be put in place

· Could have been resulting trust: some of the judges would have found this, so you should ask whether a resulting trust could have been applicable (CB 713)

· Equity is palm-tree justice = things are NOT clear; it’s a rough measure of justice and there will just be more litigation

Pettkus’ subsequent application: CB 714: Pettkus test met?

· Georg: Yes, contribution to 183 suite apt building

· Stanish: No, ONLY thing the W provided was household labour and childcare while men worked paid employment and provided for financial needs, so NO unjust enrichment

· Reasoning in application: Seems that the court will see that test is met when there’s some business/more tangible (apt suite, bee farm), BUT when it’s just the spousal relationship and specialization of duties, it is UNLIKELY

Peter v. Beblow (1993) SCC CB 714:

· Holding: W contributed only her work in the home and this contribution was sufficient
· Does contribution to establish a constructive trust have to be a financial one rather than household activity? Why this dichotomy?

· Easier to value financial
· Implicitly in this, you are being punished for being CL; if you had just got married, you would have the benefits of the FLA
· More favourable decisions re: these issues tend to be by W JJ’s + Laskin
Sorochan (1986) SCC (CB 715)

· Facts: together for 40 years, W maintained property that he had owned prior to them getting married; so she didn’t contribute to the acquisition of the property
· Holding: Constructive trust
Same-sex couples: CB 715

· Anderson v. Luoma (1986) CB 715: constructive trust in some property
· Buist v. Greaves (1997): no constructive trust b/c no unfairness
· NB: if same sex can marry, covered by FLA (CB 715), but if they do not marry, then still CL; subject to change depending on definition of marriage
5. JUSTICE IN PROPERTY LAW? CB 716-717
· Was justice denied? 

· Globe & Mail: successful litigant Ms. Becker did not benefit: could not enforce her judgment (CB 717); she did not get anything from the decision, could not even pay her bills, ends up committing suicide as a protest of the litigation system that was bad

· Brings up question of what is the best forum for justice? Courts? Legislature?

· What about justice in art?

· Case reported in Lawyer’s Weekly: successful appeal by an artist in relation to a libel suit: did a painting in homage to Ms. Becker; estate of Ms. Becker sued for libel but court said NOT libel

Chapter 8: New Challenges in Property

· This chapter asks more questions than it answers

IP
· NOT new property; argument that there were IP rights even before 1793
· what kinds of IP are new? Perhaps satellite rights, webcasting, etc. are “new” issues 

Property and the Charter CB 755-756
· Property is NOT entrenched in Charter: should it be?

· Perhaps some form of property entrenched in s. 7: “life, liberty, security of the person”?

· If assume property entrenched in Charter, 2 possible consequences as per McBean: CB 756
1. Be irrelevant to property-less class of Canadians
2. Have a negative impact: eg. courts could strike down labour law that prevented firing of workers who join trade union if it means that such a law deprived the property of the employer

· Other possible affected areas in the name of preserving property rights: land utilization, social welfare, labour, and other socially useful schemes

· Therefore, putting property in the Charter could be a bad thing 

· However, once property in the Charter, there is judicial discretion to interpret it: does NOT necessarily mean it will have a negative impact, depends on the court’s approach
· courts have interpreted these rights in a restrictive fashion in the past to protect property owners

New Property Concepts CB 756-761
· Goldberg v. Kelly (US SC): Brennan J: welfare benefits had status of property
· due process hearing was required before welfare benefits could be terminated

Adopted Reich’s Views on “Entitlements” as:

· Sources of security, Professional licenses, Union membership, Employment Ks, Pensions, Stock options, Welfare benefits: new property concepts, not traditional
· Brennan uses entitlements to strengthen case that welfare benefits have status of property

· These are devices to aid in the security and independence of a person; they will help you to be independent in society and order your affairs: they are RIGHTS, entitlements
· Discussion re: now a heightened right to education: once you are educated, it provides access to all these things (pension, jobs, stock options etc)

· Growing need to promote an individuals right to choose their occupation and to work 

· Question: How beneficial is security grounded on new property?

· It depends on who is asking the question

· minority groups who have less access to this type of property: NOT very helpful to them UNLESS there is corresponding assistance from the government
· Government benefits become even more important 

· New Property Concepts: not exactly the fee simple estate, newer ways of seeing property 

NEW PROPERTY AND THE CHARTER

Queen v. Fisherman’s Wharf (1982) CB 762-764
· Facts: defaulting taxpayer, doesn’t pay taxes; government wants to put lien on property

· owners of property argue: legislation does NOT allow you to put a lien on my property just b/c not paying my taxes; but Government: wants their $, doesn’t matter whose property it is

· The property: restaurant, cooking appliances, and other equipment owned by third parties
· Issue: Whether collection provisions of the provincial retail sales tax legislation in NB allowed liens to be put on property used by the taxpayer?
· Privity problem: owners (TPs) leased cooking appliances to taxpayers; now owner’s property will have a lien on it just b/c the taxpayer did not pay taxes, b/c a lien stays WITH the property

· Holding: Dickson J: Legislation did NOT allow lien to be put on property; would be violation of s. 7 right to enjoyment of ownership of property which extends to “security of the person”

· Depriving an owner of the property (ALL, not just 3rd party property) = a VIOLATION of s. 7
· Question: How did the property relate to “security of the person”? Inferences made:

1. Any property loss that causes a decrease in income relates to the security of the person 

· If causal connection btw taking property & lowered income = SECURITY of person

2. OR loss of property deprives all or a substantial portion of the CAPACITY to produce income (earn a living) = seen as invading the security of the person

· Eg. Removal of a person from welfare scheme/benefits: can be seen as confiscation of property essential to one’s work, provided that welfare benefits are property

· cancellation of license essential to pursuit of one’s occupation
· eg. professional degrees: speak directly to security of person b/c taking away ability to produce an income: thus diminishes/violates the security of the person
· eg. if a lawyer, dentist, taxi driver had his degree/license taken away 
Right to Work/Right to Economic Survival?: possible new property concept CB 765
· Courts take a RESTRICTIVE view on the protection 
· R. v. Banks: CB 765: (Sup Court of Justice 2001)

· Facts: Safe Streets Act: designed to prevent aggressive squeegee kids

· Squeegee kids argument: we need squeegeeing for our economic survival
· Holding: right to economic survival NOT protected by s. 7; legislation found to be VALID, constitutional and NOT in violation of s. 7

Right to Welfare? CB 765-768
· Masse v. Min of Community and Social Services (1996)
· Facts: gov’t trying to reduce welfare benefits by 20%

· Holding: gov’t entitled to reduce welfare, within government competence; NO violation of s. 7

· Question: Is right to welfare proprietary? Should we include this type of concept in s. 7?

· CB 768: if property entrenched, may NOT be good thing b/c reveals a new dependence, less freedom: NO guarantee everyone will have access to property; subject to economic fluctuations 

· Negative: Property = right to exclude; can be positive: property as right to include

· depends on: how we define property, b/c property is a relationship that changes over time, NOT a thing; AND depends on how the right is interpreted
· eg. free speech: journalists right to take pictures vs. property: celebrity wedding pics

Right to Housing? CB 769 
· Stats: INCREASING # of homeless in ON

· Question: Should s. 7 and s. 15 encompass a right to housing or a right to shelter?
· South Africa v. Grootboom (2000) CB 769-770
· Facts: bunch of squatters in SA in bad conditions in a special squatting area (no sewage, etc.), so they get up and try to move to a better place and hide out in soccer fields; but they come back to squatter place b/c they were getting kicked out everywhere; when they came back there was no place for them anymore; SO they brought a challenge against being evicted 

· Issue re: their constitutional guarantee/positive right to adequate housing; s. 26 of SA Constitution challenged “Everyone has the right to have access to adequate housing” CB 770
· Holding: they DO have a positive right to housing

· NOT entitled to housing immediately, BUT s. 26 obliged state to devise and implement a coherent, coordinated program to provide relief to those in desperate need

· Shifted burden to state and said state was in VIOLATION of their constitutional obligation to give them housing
· Must understand the social/political context of each property:

· eg. if pay for housing, maybe they’ll spend less on police, HIV prevention, etc.
· can undermine justice done by courts if they were to not deliver the housing after all this: court takes extraneous evidence into making the decision (seeing if it would be possible or not)

· Hogg: courts sometimes more equipped than legislature to decide b/c more research done
· In Canada: right to housing is sometimes a matter of life and death (akin to a right to life, eg. surviving the cold winters

Right Not to Be Excluded

MacPherson “Liberal-Democracy and Property” CB 770
· Right to exclude, could also be right not to be excluded; Consistent w/ lib-dem ethic

· Every individual has the right to equal access to develop human capacities: 2 forms:
1. Right to labour OR 2. Right to an income

· Question: Are we moving away from a right to exclude?

Manitoba Fisheries v. Queen CB 775
· Facts: Ps had successful fisheries business, government enacted legislation for another corporation to carry on the business (statutory corporation); SO MB Fisheries sued the government for taking away their property (right to labour/an income)

· Outcome: Ps won, entitled to compensation for government taking the goodwill of the business

· Goodwill has come up in context of family law: is goodwill a new form of property?

· Goodwill was VALUED in this case: the business’s capacity to work over the next 12 months

· This case demonstrates MacPherson’s argument about a right not to be excluded
“The Need for Reform of Property Law?”: Mossman CB 780-792
1. Lawyers for lawyers

· Scholarship problematic = about lawyers writing for other lawyers (not common person)
· Critiques property law textbooks in general
2. Judicial decisions are affected by judges’ values, beliefs and assumptions: unstated factors
· what is NOT said in decisions is often crucial

3. Property scholars take little interest in uncovering non-law 
· They focus on doctrine, eg. looking at a statute or a case in a vacuum

4. Law is not in a vacuum 
· Always within larger social, political, economic context

· Little imagination/understanding of wider social contexts: this speaks to way we view property NOT as an actual thing, but as a relationship btw subjects that is ever changing
5. Legal process not neutral

6. Judges in the role of redistributive justice all the time
· Judges make decisions about who gains/loses property; always a BIAS behind this
7. No logical reason to deny “new” property 

· We need to have a wider encompassing definition of property 

8. Property is now more public than private

· Especially when you look at issues like the environment 

· Therefore, we have to rethink property law in the context of scholarship:
· She looks at 3 Specific Areas: estates, L/T and matrimonial property to make her case

· scholars have FAILED in these areas b/c have not put these issues in their larger socio-economic political context

· object of this discussion was to place it outside of the lens of the “doctrine”

· The role of “equity” now as seen more as a conscience of the community: 
· Equity part of property law/taken into acct: does it have power to conform property law?

· Revisit cases where equity was NOT even considered and see how a decision would have been altered if equity had been taken into account

Intellectual Property (IP): What is IP?:

· IP is protection afforded to intangible property vs. tangible/real property

· Various types of IP include: copyright, trade-mark, patent, industrial designs, plant breeders’ rights, integrated circuit topographies, trade secrets and confidentiality.

· Our main focus will be on Copyright: a statutory right of exclusive federal jurisdiction and is governed by the Canadian Copyright Act (1924 came into effect)
· The Act is administered by Industry Canada and Canadian Heritage.

· Purpose of copyright: promote creation/dissemination of works of creative expression

· Meant to balance a variety of interests: creators/authors; exploiters of copyright; users

How Does Copyright Work?

· Copyright protects the “expression” of ideas (not ideas themselves).

· e.g. the idea for a story is not subject to protection, but the “expressed” or written story will be: e.g. Da Vinci Code litigation in the UK

· Copyright grants exclusive ownership rights to creators of original works for a specified period of time
· Copyright arises automatically upon the:

· creation of an original work that

· has been fixed in a material form

Registering a Copyright

· Copyright may be registered with the Canadian Intellectual Property Office (CIPO)
· While not required, registration:

· provides evidence that the registered person is the copyright owner

· helps ensure availability of a full range of remedies

Which Works Are Protected by Copyright?

· Literary: books, newspapers, articles, poems, software

· Dramatic: television series, films, videos, plays, operas

· Musical: musical compositions (with or without words)

· Artistic: graphic designs, paintings, photographs, sculptures, architectural works, works of artistic craftsmanship and engravings

· Compilations: a work resulting from the combination or the arrangement or selection of two or more of any of the above categories of works or data
· e.g. a poetry anthology, some types of databases

Other Types of Rights: Neighbouring Rights

· Copyright Act provides for neighbouring rights or les droitsvoisins (or related rights)

· These rights protect:

· Performers’ performances

· Producers’ sound recordings

· Broadcasters’ communication signal.

How Long does Copyright Last?

· 50 years
· Author: life of author + 50 years (longest of any type)

· Sound recording and performances: first fixation + 50 years

· When the copyright term expires, works are said to fall into the “public domain” and are a free for all (eg. Shakespeare): that is the only time this occurs! 

· US has longer term of protection: 70 years; trend to protect longer and longer

What Types of Rights Are Available?

· The Copyright Act provides both economic and moral rights:
· Economic rights exclusively grant the copyright owner several exploitation rights

· eg. reproduction, performance, communication, and publication rights
· Moral rights protect the honour and the reputation of the author of a work. 3 categories:

· Right of attribution

· Right of integrity 

· Right of association

· MRs: only associated with authors; not with producers, performers or sound recorders.

· Eg. Eaton’s Centre putting ribbons around the geese; artist took exception to this saying it is a violation of my moral rights: was offensive to the author; violated his right to integrity and association with his work

· Therefore, artist still has rights to that piece of property that you bought: 

· eg. don’t buy right to copy the Da Vinci Code, you just buy the book

Common Law Copyright vs. Civilian droit d’auteur traditions: 

· CL copyright jurisdictions (UK) consider author’s economic rights as central

· Civilian droit d’auteur jurisdictions (e.g. France, Germany and Italy) consider the economic and moral rights of the author as central 

· Europe afforded more protection than Canada: While Canada’s common law system is derived directly from the UK’s, it also provides for the author’s moral rights

· Canada in between European and US approach to protection: seem to be headed towards US approach, less author’s moral/user’s rights

Who Owns the Copyright in a Work?

· general rule: creator is the first owner of the copyright: exceptions though:  
· Works created by employees in the course of their work: unless agreed otherwise, the employer is the owner of the copyright and not the employee.

· Within Universities special rules: if you are paying tuition, going to school, gets murky: if you are creating something at a school, then why would you want to be at a school where it becomes their property? Certain schools give you option to keep the rights to it
How are Copyrights Managed? 
Assignments and Licences:

· Contract law governs the copyright management of works mainly through (1) assignments and (2) licences:

· (1) Assignments: involve a change in ownership for the assigned rights

· best thing to do if not the creator is get an assignment
· (2) Licences: grant a third party permission to use a work 

· Licences may be exclusive to one party or non-exclusive (e.g. can be given to more than one party)

· Best thing to do as the creator is get a license
Collective licensing
· Authors or owners may license or assign a work to third parties via a collective society

· Mandate: manage (and remunerate) authors or owners for their copyrights by licensing their works often to a large number of users

· Collective licensing can: improve authors’ and owners’ bargaining power, facilitate access to works and lower transaction costs

· Canadian Artists Representation Copyright Collective http://www.carcc.ca/
Copyright Board of Canada

· sets royalty rates to compensate authors and owners who engage in collective licensing

· is a quasi-judicial regulatory body which operates at arm’s length from the Government

Copyright Infringement

· 1. Direct Infringement: when a person, without the consent of the copyright owner, does anything that only the copyright owner can do with a “substantial part” of the work 

· A substantial part is difficult to determine and often interpreted by the courts

· e.g. a substantial part can be a line of a poem or half of a book

· 2. Secondary infringement: when a party distributes or imports a work.

Defences to Copyright Infringement and other Exceptions

· Fairdealing: even if copyright infringed, the fair dealing defence may excuse liability

· works may be commonly used for purposes of private study, research, criticism, review and news reporting

· Other exceptions: permit certain copyrighted works to be used w/out owner’s consent:

· limited exceptions for schools, libraries, archives, museums and persons with perceptual disabilities
· compulsory licence for retransmission of broadcast signals

· private copying of music: allowed to make one copy of CD for your personal use: any more than that and you are violating copyright

Enforcing Copyright

· Copyright Act: includes civil and criminal remedies for enforcing successful copyright infringement claims
· Civil remedies: Injunctions, compensatory damages, punitive damages, account for profits, seizure of goods (and statutory damages to substitute compensatory damages or account for profits)

· Criminal remedies: Used for commercial dealings in copyright goods

· e.g. infringement by a manufacturer, a wholesaler or an importer

International Copyright Framework

· Canada is a member of several international instruments:
· 1. The Berne Convention for the Protection of Authors of Literary and Artistic Works: 1886: covered author’s rights

· 2. The Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations: 1998: neighbouring rights
· 3. World Trade Organization Agreement on Trade-Related Aspects of Intellectual Property Rights: 1994: TRIPS agreement: strongest IP enforcement mechanism b/c for the first time IP tied to trade
· 4. North American Free Trade Agreement: 1992: Chapter 17: deals with free transfer of goods, IP seen as one of those goods

Copyright Policy and Reform

· 1710 started printing, so renewed challenges/need for reform

· Since first Copyright Act (1924), copyright law has undergone various reforms, recently: 

· 1988: Protection of computer programs, expanded power of the Copyright Board, exhibition right and moral rights.

· 1997 (Bill C-32): Neighbouring rights, private copying, certain exceptions, new enforcement provisions, etc.

· 2002-2005 (Bill C-60): to put Canada in a position to ratify the WIPO treaties: 
· 2007
· Various competing and overlapping stakeholder interests when reforming

· e.g. creators, users, exploiters and the general public

many challenges in IP… need for reform?

· Example recently litigated at the SCC: decision October 4, 2006 of Robertson:
· Deals with Copyright treatment of freelance authors: who owns works yet to be invented? Digital exploitation rights at issue

· Question of whether Canada should legislate this issue before a case comes up like Kazaa

· Case study: PUBLISH AND PERISH: Copyright Treatment of Freelance Work in the Digital Era
Overview:

· Publishers argue: entitled to digital rights b/c of the pre-existing Ks that they had with the freelance author; also argue that digitalizing is good for the public interest
· Authors argue: not getting money for the reproduction of their work in CD Rom, digital mediums, etc.
· Central issue: Copyright K: ownership, access and control to these works
· If employee, employer owns it; but this is a case of independent contractors

· Dealing with a period pre-dating electronic publications: 1990s
· There were ORAL agreements, not written Ks, so gets murky:

· Why should we care?:

· 1. policy reasons: balancing interests of creators/exploiters/users: entrepreneurial copyright allows creators/users rights to be undermined: exploiters gain

· 2. freelancers are a vulnerable group: more and more firms outsourcing labour so independent contractors on the rise

· 3. persisting problem: likely won’t get away anytime soon: before 1982, no CD Rom rights: each time new means of technology/new means of exploitation, there are renewed challenges as to who owns what

· 4. wider social context is implicated: cultural industry, music, health industry, etc.: law doesn’t help us very well determine who owns what
Globalisation of Publishing Industry and Converging Practices: 
· firms merging horizontally/globally: increasing conglomeration
· impetus to buy up as much IP as possible to preserve market share: has lead to changes

· In digital era, this practice of individual Ks has declined; standardization of Ks has increased: if you don’t sign the dotted line can’t publish in Toronto Star for example

· Digital publishing so much cheaper: so could argue that freelancers actually subsidizing publisher’s lucrative entry into the digital market

· Disadvantaged: Freelance publishers make average of $17,000/year on a steady basis: don’t have the benefits that regular staff members have; b/c independent, can’t get together and bargain for higher pay/more rights

· Copyright law says: not much: they are provided with the entitlement as creators of the work but through the management of the copyright these rights are divested:

· Previous Copyright statutes: not like this: like an anorexic copyright law: not much there: very different in Europe: many provisions in Europe that contemplate these issues and regulate them accordingly

· General Trend: decrease author’s rights and increase laissez faire, free transfer of goods
Canada Copyright Act: 

· s 13(4) Assignments and Licences 
· The owner of the copyright in any work may assign the right, either wholly or partially, and either generally or subject to limitations relating to territory, medium or sector of the market or other limitations relating to the scope of the assignment, and either for the whole term of the copyright or for any other part thereof, and may grant any interest in the right by licence, but no assignment or grant is valid unless it is in writing signed by the owner of the right in respect of which the assignment or grant is made, or by the owner’s duly authorized agent 

US Copyright Act:
· s 201(c)“Publishers’ privilege”
· Copyright in each separate contribution to a collective work is distinct from copyright in the collective work as a whole, and vests initially in the author of the contribution. In the absence of an express transfer of the copyright or of any rights under it, the owner of copyright in the collective work is presumed to have acquired only the privilege of reproducing and distributing the contribution as part of that particular collective work, and any later collective work in the same series.

Majority in Robertson (SCC)

· Facts: Ms. Robertson suing Globe & Mail: class action for having reproduced works through print and OTHER medium: 

· 1st agreement with globe & mail: didn’t say anything about other types of rights

· 2nd agreement: beefed it up: wide language: enough to give comfort to get all the rights: eg. allowed to include in other than print mediums for Globe, databases, storage media (electronic or otherwise) and products derived therefrom

· Freelancers win on copyright infringement issue: implied license issue was not resolved, b/c of conflicting evidence

· Question of whether the authors needed to have the onus placed on them: has not been resolved in SCC: question of whether Robertson will pursue trial on this issue

· Holding: first case of its kind across the world: carved out CD-ROM rights: said publishers are infringing the freelancers electronic database rights; they are not infringing the freelancer’s CD Rom rights: what is the utility of demarcating this technology?

· You can make any database look like a CD-ROM, so what is the point of this?

· e-databases decontexualize articles from newspaper
· We again agree with the Publishers that their right to reproduce a substantial part of the newspaper includes the right to reproduce the newspaper without the advertisements, graphs and charts, or in a different layout and using different fonts. But it does not follow that the articles of the newspaper can be decontextualized to the point that they are no longer presented in a manner that maintains their intimate connection with the newspaper. These products are more akin to databases of individual articles rather than reproductions of the Globe [41]
· CD-ROM faithful to essence of newspaper. 
· To pass muster, a reproduction does not need to be a replica or a photographic copy. But it does need to remain faithful to the essence of the original work. And, in our view, the CD-ROM does so by offering users, essentially, a compendium of daily newspaper editions. [52]

Majority on Media Neutrality

· Media neutrality is reflected in s 3(1) of the Copyright Act which describes a right to produce or reproduce a work “in any material form whatever”. Media neutrality is not a license to override the rights of authors—it exists to protect the rights of authors and others as technology evolves. [49]
· Newspaper articles said this is the biggest win for authors!

· HOWEVER, not necessarily the case b/c freedom to K trumps copyright:
· Each party theoretically has contractual freedom, but publishers as the party with the greater bargaining power dictate their terms to freelancers, who have little power to demand better treatment

· Therefore, sanctioning freedom of K will therefore have little, if any, impact in practice
· If it is determined that freelance authors have in fact impliedly licensed the Globe the right to republish their articles in the electronic databases, this decision will, of course, be of less practical significance. Parties are, have been, and will continue to be free, to alter by contract the rights established by the Copyright Act.” [58]
· D’Agostino: thinks this case does not amount to much; K law is alive and well though: may change s. 13(4) and the nature of what it means in cases where no K in place and there are only oral agreements

· UK mindful of what was going on in US: so sent out letter agreements to all the authors of Telegraph Group Limited: “In those cases, where your work is syndicated as an individual piece of work, you will be paid 50% of the identifiable sum attributed to the syndication”: Similar clause in Independent in UK

· Latest contract in Globe & Mail: “The Globe will pay you a blended rate for print and certain electronic rights to your work”: talking about a few dollars here though

Towards Solutions

· Government involvement

· Provisions like they do in Europe: guaranteed payment towards authors; whenever ambiguity, default in favour of the author, etc.

· However, copyright reform is very difficult b/c author’s voices not very strong

· Other Market solutions: micro-payments like in music industry; be creative; tax incentives

· Sometimes you win a case but justice may not be had: eg. author’s blacklisted after arguing this case against Globe
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